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OVERSIGHT HEARING ON THE RECENTLY
RELEASED GAO REPORT ENTITLED, “OP-
PORTUNITIES TO IMPROVE THE MANAGE-
MENT AND OVERSIGHT OF OIL AND GAS
ACTIVITIES ON FEDERAL LANDS”

Thursday, October 30, 2003
U.S. House of Representatives
Subcommittee on Fisheries Conservation, Wildlife and Oceans
Committee on Resources
Washington, D.C.

The Subcommittee met, pursuant to notice, at 9:34 a.m., in Room
1324, Longworth House Office Building, Hon. Wayne Gilchrest
[Chairman of the Subcommittee] presiding.

Present: Representatives Gilchrest, Tauzin, Neugebauer and
Pallone.

Also Present: Representative Markey.

OPENING STATEMENT OF HON. WAYNE T. GILCHREST, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
MARYLAND

Mr. GILCHREST. Good morning. The Subcommittee will come to
order.

Today we will hear testimony on the General Accounting Office's
report entitled, “Opportunities to Improve the Management and
Oversight of Oil and Gas Activities on Federal Lands.”

The report was written in response to a request submitted to
GAO by myself and the gentleman from Massachusetts, Congress-
man Ed Markey. We made this inquiry because we felt there was
a great deal of information lacking about oil and gas activities on
National Wildlife Refuges. We wanted to know the extent of oil and
gas activities, the legal authorities that permit them to occur, their
environmental impacts on refuges, and we wanted an analysis of
Fish and Wildlife Service resources being dedicated to this pro-
gram.

The General Accounting Office has now largely answered these
questions and their analysis, findings and recommendations are
contained within their August 2003 report, which is both balanced
and informative.

As a result of this report, we now know that there are 155
National Wildlife Refuges with current or past oil and gas
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activities, and 34 with active oil and gas wells. The active wells
produce only 1 percent of our Nation’s oil production and less than
one-half of 1 percent of our natural gas, but | have been concerned
about the environmental impacts of this activity on refuges as well
as the ongoing impacts of abandoned wells and other related infra-
structure.

Our National Wildlife Refuge System can support a responsible
mineral extraction program and | am interested to hear an ex-
panded description of GAO’'s report and recommendations to im-
prove the current program. | am also interested in hearing how the
Department of Interior plans to respond to the GAO recommenda-
tions and our discussion about how Congress may be able to help.

Finally, in addition to our two witnesses, to maximize the value
of this discussion, | wrote to each Member of the House who has
an active oil and gas well in a refuge in their district to advise
them of this hearing and to welcome their input.

We look forward to your testimony this morning because, from
the GAO report, as | said earlier in my statement, it looks as if the
oil and/or gas extraction is done responsibly, it can be done to en-
sure the ecological integrity and the purposes upon which the
refuges were created.

We look forward to the testimony from GAO and Fish and Wild-
life, and as a body, we would like to pursue a goal in which the
most ideal practices and purposes of the refuge, practices of the oil
and gas extraction and purposes of the refuges, can be blended and
balanced.

[The prepared statement of Mr. Gilchrest follows:]

Statement of The Honorable Wayne T. Gilchrest, Chairman,
Subcommittee on Fisheries Conservation, Wildlife and Oceans

Good morning, today, the Subcommittee will hear testimony on the General Ac-
counting Office’s report entitled “Opportunities to Improve the Management and
Oversight of Oil and Gas Activities on Federal Lands.”

This report was written in response to a request submitted to GAO by myself and
the gentleman from Massachusetts, Congressman Ed Markey. We made this inquiry
because we felt there was a great deal of information lacking about oil and gas ac-
tivities on national wildlife refuge lands. We wanted to know the extent of oil and
gas activities, the legal authorities that permit them to occur, their environmental
impacts on refuges, and we wanted an analysis of Fish and Wildlife Service re-
sources being dedicated to this program.

The General Accounting Office has now largely answered these questions and
their analysis, findings and recommendations are contained within their August
2003 report which is both balanced and informative.

As a result of this report, we now know that there are 155 national wildlife
refuges with current or past oil and gas activities and 34 with active oil and gas
wells. The active wells produce only one percent of our nation’s oil production and
less than one-half of one percent of our natural gas, but I have been concerned
about the environmental impacts of this activity on refuges, as well as the ongoing
impacts of abandoned wells and other related infrastructure.

Our National Wildlife Refuge System can support a responsible mineral extraction
program and | am interested to hear an expanded description of GAO’s report and
recommendations to improve the current program. | am also interested in hearing,
how the Department of the Interior plans to respond to the GAO recommendations
and our discussion about how Congress may be able to help.

Finally, in addition to our two witnesses, to maximize the value of this discussion,
| wrote to each Member of the House who has an active oil and gas well in a refuge
in their district to advise them of this hearing and to welcome their input.

I now recognize the Ranking Member, the gentleman from New Jersey, Congress-
man Frank Pallone.
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Mr. GILCHREST. At this point | will recognize the Ranking
Member, the gentleman from New Jersey, Mr. Pallone.

OPENING STATEMENT OF HON. FRANK PALLONE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Mr. Chairman.

First let me say that | commend both you and our colleague from
Massachusetts, Mr. Markey, for your leadership in requesting this
report from the GAO.

To many people, including constituents in my district, the whole
idea of oil and gas exploration in our National Wildlife Refuge Sys-
tem, our only national system of lands devoted exclusively for the
protection of fish and wildlife, appears on its face to be a bizarre
contradiction in terms. Certainly oil and gas development in the
Arctic National Wildlife Refuge has been and remains a highly
volatile issue within the conference concerning the pending energy
bill.

That said, and despite my own personal reservations about oil
and gas activities actually being compatible and benign activities
to impose on refuges, | welcome the opportunity for the GAO to
fully investigate the scope and effects of these activities in a broad-
er context.

However, Mr. Chairman, after reading this report, 1 am left to
ponder several questions. How can we even consider new develop-
ment and production in ANWR when the characterization of envi-
ronmental impacts of oil and gas activities across the refuge system
remains so poorly understood and incomplete? How can we expect
the Fish and Wildlife Service to provide adequate monitoring and
oversight of these activities when their performance described by
the GAO demonstrates a record of lax or indifferent enforcement?

In addition, I am extremely concerned to learn that the Fish and
Wildlife Service has failed on numerous occasions to complete the
necessary environmental reviews and inspections, leading to the
acquisition of substantial liabilities and costs for the environmental
cleanup when it acquires new parcels for the refuge system.

Mr. Chairman, any program suffering from a $1.8 billion oper-
ations and maintenance budget backlog simply cannot afford the
luxury of cleaning up someone else’'s mess. And this is just a short
list, for there are a lot of other concerns. | look forward to hearing
from our witnesses to learn more about the GAO’s work and to
hear arguments from the Fish and Wildlife Service in rebuttal.

The status quo as described by the GAO is unacceptable, and |
think that's clear. I am confident, Mr. Chairman, that in working
with you and Congressman Markey, we can develop a sensible body
of recommendations for legislation to address these deficiencies and
protect the environmental integrity of our National Wildlife Refuge.
I look forward to those discussions.

Thanks again.

Mr. GILCHREST. | thank the gentleman from New Jersey.

The gentleman from Louisiana, Mr. Tauzin.
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STATEMENT OF HON. W.J. “BILLY” TAUZIN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF LOUISIANA

Mr. TAUZIN. Thank you, Mr. Chairman.

Obviously, because Louisiana is the site of many of the National
Wildlife Reserves that are subject to exploration and development,
we have a great interest in this report. Most importantly, Senator
Breaux and | have had a great interest in this subject over the
years.

What we have learned from this report, of course, is that produc-
tion on Federal lands produces nearly 24 million barrels of oil and
88 million cubic feet of gas, valued at almost a billion dollars. I'm
not surprised that some of my colleagues are surprised at that.
They think, when we debate the ANWR, that suddenly that's a
brand new idea that we can have production in environmentally
sensitive areas and at the same time protect those areas from ill
consequences of that activity.

The study, for example, does not support the notion that oil and
gas, per se, production is harmful to the refuges. It finds, however,
that inconsistent management of oil and gas activities can and ob-
viously will cause problems unless we have consistent management
of those activities.

I should point out, for example, to the Committee that in one
National Wildlife Refuge in Louisiana, in north Louisiana, there
are 1,120 wells operating, and that the majority of these develop-
ments do occur in wildlife refuges in our home State. As | have
often pointed out on the Floor, my friend, we have literally bal-
anced those questions of production for the Nation’'s good against
preservation of the resources in those areas for many years. So |
suspect you can and should learn a lot about our experiences in
this area.

For example, in the year 2000, John Breaux and | concurred in
language that was adopted in statute that provides that funds re-
ceived from the Wildlife and Fisheries Service from responsible
parties heretofore and hereafter, for site-specific damages in the
national system, go right back into complete assessments, mitiga-
tion, restoration, and monitoring and site recovery of any damages.
We have been on this problem a long time, but we're glad to have
you on board with us.

The report, for example, also points out that Louisiana long ago
prohibited using open pits to store production waste and brine in
coastal areas. We prohibit discharging brine into drainages within
our State. There are been massive little changes in Texas and Lou-
isiana in the way in which these sites have been managed with
new moneys provided, as | said, in the legislation to help manage
those resources over the years.

It's interesting that many properties that are part of the
National Wildlife System were acquired after oil and gas produc-
tion activities have taken place. Those beautiful natural wildlife
areas have been added to our system even after production oc-
curred there, testifying to the fact that post-production sites are
still considered extraordinarily valuable for the National Wildlife
System.

Obviously, the report indicates that you can have impacts from
any spills or any kind of damages that result from those spills in
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refuges, and that we constantly must be aware of making sure
resources, as we have in the year 2000, are available to quickly
mitigate them, as they are when spills occur in your own State or
backyard when there is any kind of damage to a pipeline system
or to any activities in your home States regarding the use of those
petroleum products in the businesses and homes of your State.

So the point the study makes is one we have made for a long
time: that it is not incompatible to have oil and gas development
in wildlife refuges. On the contrary, it's been going on for a long,
long time.

Second, those of us who have had experience with it have learned
over the years how literally to balance those concerns quite effec-
tively and how to mitigate and provide for any unforeseen con-
sequences of any of those activities, as they're likely to occur any-
where in this country.

Finally, that we in Texas and Louisiana are constantly updating
our own laws and provisions to make sure those activities continue
to be performed in a way that's compatible with the natural aes-
thetics and value of those wildlife resources.

I can also tell you that in Louisiana, as a member of the State
legislature, we dedicated a great deal of the royalties received in
our State from minerals produced from State lands and water bot-
toms, similarly protected as our National Wildlife Reserves, and
have dedicated them to wildlife preservation and to protection and
enhancement of those State lands and water bottoms that are sub-
ject to production.

So we have some experience here. | hope you learn from us. Out
of that experience, | hope you will come to a different view about
what might be possible in land way over in Alaska that represents
less than one one-hundredth of 1 percent of the entire Alaskan
National Wildlife Reserve that was set aside for production and de-
velopment. But for some reason, none of you can come to the con-
clusion that we should proceed with it.

I thank you, Mr. Chairman, and yield back.

Mr. GILCHREST. Thank you, Mr. Tauzin.

Mr. Pallone.

Mr. PALLONE. Thank you, Mr. Chairman.

I just wanted to ask unanimous consent to submit for the record
a statement by Defenders of Wildlife.

Mr. GILCHREST. Without objection.

[The Defenders of Wildlife statement submitted for the record
follows:]

Statement of the Defenders of Wildlife submitted for the record
by The Honorable Frank Pallone

OIL AND GAS DRILLING HARMING NATIONAL WILDLIFE REFUGES ACTION
NEEDED TO RESPOND TO LONG-STANDING PROBLEM

A new report from the General Accounting Office confirms the findings of earlier
federal reports that oil and gas activity has caused serious damage on many of the
national wildlife refuges where it has occurred. According to the report (“National
Wildlife Refuges: Opportunities to Improve the Management and Oversight of Oil
and Gas Activities on Federal Lands”) oil and gas activity has spilled hundreds of
thousands of gallons of crude oil, caused mercury and PCB contamination, killed
wildlife and thousands of fish, destroyed and fragmented thousands of acres of habi-
tat, produced millions of gallons of brine, and caused long-term soil and water con-
tamination on national wildlife refuges.
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The GAO report is not the first study to conclude that oil and gas activity is caus-
ing damage to national wildlife refuges. Previous federally sponsored reports dating
back two decades have identified problems associated with oil and gas activities in
or near refuges (see attached list and selected findings). The new report makes it
very clear that the Interior Department and U.S. Fish and Wildlife Service have
failed to respond adequately to earlier reports or to adopt their recommendations
for improving oversight and regulation of oil and gas activity on national wildlife
refuges.

The vast majority of oil and gas activity that occurs on national wildlife refuges
is related to extraction of private mineral rights that the federal government does
not own and to which it cannot deny access. However, the GAO concludes that the
Fish and Wildlife Service does have certain authority to regulate this use so as to
protect refuge wildlife and habitats but is not making use of this authority. Unlike
the National Park Service and U.S. Forest Service, Fish and Wildlife Service regula-
tions do not require owners of mineral rights to obtain permits that contain protec-
tive conditions before engaging in oil and gas activities on the federal lands that
it manages. Congress should take action to affirm the Fish and Wildlife Service's
authority to require permits of oil and gas operators-and conditions to protect fish
and wildlife-where private parties own and hold rights to develop oil and gas
beneath refuge lands.

The GAO report provides a preview of the kinds of environmental damage that
could be expected at the Arctic National Wildlife Refuge if Congress authorizes oil
drilling in that pristine refuge in northeastern Alaska. Congress should take careful
note of this report and continue to resist proposals to open the Arctic Refuge to
drilling.

For more information, contact Jim Waltman at (202) 429-2674 or jim
waltman@tws.org

Previous Reports Relating to Oil and Gas Activity at National Wildlife Refuges

Secondary Uses Occurring on National Wildlife Refuges, 1990

According to this report from the U.S. Fish and Wildlife Service, 63 percent of all
refuge managers reported that at least one “harmful” activity occurred on the
refuges they managed. The report identified 30 wildlife refuges at which the refuge
manager indicated that oil/gas extraction “adversely affect[ed] the ability to con-
serve or manage in accordance with the refuge goals and objectives.” Examples in-
cluded Kern National Wildlife Refuge (California) where the activity caused “habitat
destruction, wildlife disturbance, endangered species take threat.” According to the
report, oil and gas activity caused “surface and habitat impacts and disturbance to
wildlife including whooping cranes” at Aransas NWR (Texas) and “tremendous vege-
tative loss, increases erosion, nesting losses during the nesting season” at Breton
NWR (Louisiana).

Continuing Problems with Incompatible Uses Call for Bold Action, 1989

According to this study from the General Accounting Office, refuge managers re-
ported that at least one harmful use was occurring on 59 percent of the refuges.
The GAO highlighted gas production at D’Arbonne NWR (Louisiana) as one of 16
particularly harmful activities in the Refuge System. According to the report “Salt
water contamination from gas production continues to erode the habitat's capability
to support wildlife... Natural gas production has destroyed wildlife habitat through
soil and water contamination by brine.”

Contaminant Issues of Concern: National Wildlife Refuges, 1986

This report from the U.S. Fish and Wildlife Service identified 78 “contaminant
issues of concern” on 85 refuges. The report determined that at the Kenai Refuge
(Alaska), “oil and gas spills from various oil companies have been occurring for ap-
proximately 25 years. Also, nhumerous spills of substances used in oil field produc-
tion and subsequently discharged into drill mud reserve pits may have affected local
water supplies. These substances may represent sources of possible chronic and
acute problems impacting fish and wildlife resources.”

Fish and Wildlife Service Resource Problems, 1983

This report from the U.S. Fish and Wildlife Service identified 146 national wildlife
refuges where oil spills and 97 refuges where oil and gas extraction were “currently
causing or have the potential to cause significant damage to Fish and Wildlife
Service managed natural resources or physical facilities.” The findings were based
on information submitted by refuge managers, wildlife biologists, and other refuge
employees.



7

It is unfortunate that the GAO has again found significant problems asso-
ciated with oil and gas activity on national wildlife refuges. This is a clear
indication that the Fish and Wildlife Service has not taken adequate action
to address what it has known for decades is a very real problem.

For more information, contact Jim Waltman at (202) 429-2674 or jim
waltman@tws.org

Mr. GILCHREST. I ask unanimous consent to submit a statement,
an editorial from USA Today on the GAO report, October 30th,
2003.

[The USA Today articles follow:]

USA TODAY EDITORIAL ON GAO REPORT
SUBMITTED FOR THE RECORD, OCTOBER 30, 2003
21POSTED 10/8/2003 7:56 PM

Alaskan drilling debate ignores failures in lower 48

For years, environmentalists and the oil industry have waged a fierce battle over
the impact of oil drilling in wildlife refuges. Environmentalists say it causes dev-
astating damage; the industry says wildlife and drilling can thrive together.

Now a new report by the investigative arm of Congress shows that both sides are
exaggerating the facts. The General Accounting Office’s analysis of drilling in hun-
dreds of refuges in the lower 48 states concludes that environmental damage can
be avoided—at least when industry and the government are vigilant.

Yet too often the U.S. Fish and Wildlife Service, which is charged with protecting
refuges, has fallen down on the job. Its failings are important to keep in mind as
Congress wrangles over allowing drilling in the Arctic National Wildlife Refuge as
pa_rdt of an energy plan that also includes efforts to strengthen the nation’s electricity
grid.

The results documented by Congress’ own investigators suggest a reasonable
course for protecting the spectacular Alaskan mountains and sensitive tundra where
caribou, wolves, bears and other species live. Once federal regulators demonstrate
they can adequately protect sensitive refuges where drilling already is occurring, ex-
panding oil exploration to the Arctic becomes an option worth considering.

As the Sept. 23 GAO report points out, the government’s track record on that
front is uneven. At Hopper Mountain Wildlife Refuge in California, for example, 15
active wells have caused only two oil spills in the past 30 years; each was cleaned
up quickly with no detectable effects on wildlife. But at Anahuac Wildlife Refuge
in Texas, 50 active wells have caused at least seven spills just since 1991, and one
killed more than 180,000 fish.

Among the federal shortcomings cited by the congressional report:

« The Fish and Wildlife Service didn't even know how many oil and gas wells are
operating on its refuges. GAO investigators found one-fourth of the nation’s
more than 500 refuges have a history of oil and gas activity, in some cases dat-
ing back to the 1920s. Wells on refuges are pumping nearly 24 million barrels
of oil annually, more than 1 % of the nation’s total production.

¢ The Fish and Wildlife Service does not keep records on oil spills and other dam-
agfe, and has never assessed the cumulative effects of oil and gas operations on
refuges.

« Fish and Wildlife refuge managers often lack the knowledge, resources, training
and commitment to regulate oil-drilling operations effectively.

The Fish and Wildlife Service says it lacks legal authority in some cases to act
against oil companies that were given rights to extract mineral resources from lands
long before wildlife refuges were established.

The Service also says it is moving to do a better job of collecting data and equip-
ping its staff to deal with oil and gas operations.

One successful approach worth the service’s attention is taking place in Louisiana,
where two refuges are strictly monitored. Oil and gas operators pay fees to finance
the costs of monitoring compliance. The system could be applied elsewhere, though
new laws would be required in many cases.

Before the federal government takes any steps to open the pristine Arctic refuge
to drilling, it can show it is capable of protecting the wildlife already in its charge.

Sidebar:

Nature and drilling coexist
National wildlife refuges with the most active oil wells:



Upper Quachita, Louisiana: 908
Delta, Louisiana: 178

Kenai, Alaska: 121

Hageman, Texas: 98

McFaddin, Texas: 76

Low Rio Grande Valley, Texas: 65
St. Catherine Creek, Mississippi: 64
D’Arbonne, Louisiana: 51

Quivira, Kansas: 51

Anahuac, Texas: 50

Hopper Mountain, California: 15
Seal Beach, California: 15

Aransas, Texas: 14

Ohio River Island, West Virginia: 11

Source: Congress' General Accounting Office

USA TODAY
POSTED 10/8/2003 8:00 PM

Agency values refuges
BY STEVEN WILLIAMS

The National Wildlife Refuge System is one of America’s great treasures. Its 542
refuges provide homes for wildlife, solitude and unfettered natural beauty for visi-
tors in an increasingly crowded and busy world.

President Bush has a made a firm commitment to ensure their future health. His
proposed $402 million budget for the refuge system represents a 25% increase since
2002 and more than double the 1997 budget.

As Congress’ General Accounting Office notes in its report, however, about one-
quarter of refuges have oil and gas operations on them, some dating back more than
70 years. In most cases, the U.S. Fish and Wildlife Service owns the surface land
but not the subsurface mineral rights. Under the law, owners of these rights have
the right of access to them. Refuge managers work with these owners to minimize
the adverse impacts of these activities, but we still face challenges. We welcome the
recommendations provided by the GAO in its report.

We are committed to collecting better data on the impacts of oil and gas activities
on refuges. We also will issue guidance and more training opportunities for refuge
staff on the management of oil and gas activities.

In the few places where the service has authority to issue permits, we will look
for ways to strengthen that authority consistent with state and federal laws. At the
same time, we are addressing other threats to our refuges, including the damage
caused by growing numbers of invasive species.

Some have tried to use the GAO report to argue against oil exploration on a small
part of Alaska’'s Arctic National Wildlife Refuge. However, the comparison is not
valid because the federal government owns the mineral rights at the Arctic refuge.
When it set aside a portion of the refuge, Congress explicitly reserved for itself how
and under what conditions oil exploration might occur there. Any exploration would
be subject to far stricter environmental safeguards than allowed by law on most
refuges with oil and gas activities.

Americans cherish our wildlife and wild places. We are working to ensure that
the National Wildlife Refuge System continues to be healthy and whole.

Steven Williams is director of the U.S. Fish and Wildlife Service.

Mr. GILCHREST. This morning we have Mr. Barry Hill, Director,
Natural Resources and Environment, from GAO. Welcome, sir.

We have Mr. David Smith, Deputy Assistant Secretary for Fish
and Wildlife and Parks, Department of the Interior. Welcome, Mr.
Smith. And Mr. Smith is accompanied by Mr. William Hartwig,
Chief of National Wildlife Refuge System of the U.S. Fish and
Wildlife Service.

Thank you for coming this morning, gentlemen. We look forward
to your testimony.

Mr. Hill, you may begin.
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STATEMENT OF BARRY T. HILL, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT, GENERAL ACCOUNTING
OFFICE; ACCOMPANIED BY PAUL AUSSENDORF, ANALYST IN
CHARGE OF THE GAO REPORT

Mr. HILL. Thank you, Mr. Chairman, and members of the Sub-
committee. Before | begin, allow me to introduce my colleague.
With me today is Paul Aussendorf, who is the analyst in charge of
the work that we will be presenting today. If I may, | would like
to briefly summarize my prepared statement and submit the full
text of my statement for the record.

Mr. GILCHREST. Without objection.

Mr. HILL. We are pleased to be here today to discuss our recent
report on oil and gas activities on National Wildlife Refuges. The
National Wildlife Refuge System is unique. It's 95 million acres are
the only Federal lands managed primarily for the benefit of wild-
life, providing habitat for native plants and animals, including en-
dangered and threatened species.

While the Federal Government owns almost all of the surface
lands of the System, in many cases it does not own the subsurface
mineral rights. Subject to some restriction, owners of the sub-
surface mineral rights have the legal authority to explore for min-
eral resources such as oil and gas, and if such resources are found,
to extract them.

The testimony we will be presenting today summarizes our
recent report to you in which we determined the nature and full
extent of oil and gas activities in the National Wildlife Refuge
System, identified environmental effects of oil and gas activities on
refuge resources, and assessed the Fish and Wildlife Service's
management and oversight of these activities.

In summary, about one-quarter, or 155 of the 575 refuges in the
United States, have past or present oil and gas activity, some dat-
ing to at least the 1920s. Activities on these refuges range from ex-
ploration to drilling and production to pipelines transiting refuge
lands. One-hundred and five refuges contain over 4,400 oil and gas
wells, and 2,600 of these are inactive wells, and 1,806 are active.

The active wells are located at 36 refuges and produce oil and
gas valued at $880 million during the last 12-month reporting pe-
riod. That is roughly 1 percent of domestic production. In addition,
oil and gas exploration has occurred at 44 refuges since 1994, and
one or more active pipelines are present in at least 107 refuges.

Regarding the overall environmental effects of oil and gas activi-
ties on refuge resources, we found that the Fish and Wildlife
Service has only limited information and has not conducted any as-
sessments of the cumulative environmental effects. Available stud-
ies, anecdotal information and our observation show that the envi-
ronmental effects of oil and gas activities and the associated con-
struction, operation and maintenance of the infrastructure on wild-
life and habitat, vary in severity, duration and visibility. The envi-
ronmental effects range from infrequent small oil spills and mini-
mal debris from abandoned infrastructure to large and chronic
spills and large-scale industrial development. Specifically, the 16
refuges we visited during our study reported oil, gas or brine spills,
but the frequency and effects of the spills varied widely.
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Over the years, new environmental laws and industry practice
and technology have reduced but not eliminated some of the most
detrimental effects of oil and gas activities. In addition, oil and gas
operators have taken steps, in some cases voluntarily, to reverse
damages resulting from oil and gas activities. But operators have
not consistently taken such steps and the adequacy of these steps
is not known.

Finally, the management and oversight of oil and gas activities
on refuges varies widely. Among the 16 refuges we visited, some
identify oil and gas activities and the risks they pose to refuge re-
sources, issue permits that direct operators to minimize the effect
of their activities on the refuge, monitor oil and gas activities with
trained personnel, and charge mitigation fees or pursue legal rem-
edies if damage occurs. Other refuges have fewer or none of these
controls in place.

We identified two primary reasons for this variation. First,
refuge managers are unclear about when they have legal authority
to require operators to obtain permits with conditions to protect
refuge resources. This uncertainty exists because the Service's au-
thority varies, depending upon when ownership of the mineral
rights was separated from ownership of the surface property, which
can be difficult to determine. In addition, the Department of the In-
terior has not determined its permitting authority in all cases.

Second, refuge managers lack sufficient guidance, resources and
training to properly manage and oversee oil and gas activities.
Only three refuges have staff dedicated to monitor these activities,
and some staff cited lack of time or lack of training as limiting
their management and oversight capabilities.

In our report, we made several recommendations to improve the
framework for managing and overseeing oil and gas activities on
National Wildlife Refuges. However, the Department of Interior
generally disagreed or did not comment on our recommendations.

Mr. Chairman, this concludes my prepared statement. We would
be happy to respond to any questions you may have.

[The prepared statement of Mr. Hill follows:]
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NATIONAL WILDLIFE REFUGES

Improvement Needed in the Management
and Oversight of Qil and Gas Activities
on Federal Lands

What GAO Found

About one-quarter (155 of 575) of all refuges have past or present oil and gas
activities, some dating to at least the 1920s. Activities range from
exploration to drilling and production to pipelines transiting refuge lands.
One hundred five refuges contain a total of 4,406 oil and gas wells—2,600
inactive wells and 1,806 active wells. ‘The 1,806 wells, located at 36 refuges,
many around the Gulf Coast (see figure), produced oil and gas valued at $880
million during the last 12-month reporting period, roughly 1 percent of
domestic production. Thirty-five refuges contain only pipelines.

The Fish and Wildlife Service has not assessed the cumulative environmental
effects of oil and gas activities on refuges. Available studies, anecdotal
information, and GAQO’s observations show that the environmental effects of
oil and gas activities vary from negligible, such as effects from buried
pipelines, to substantial, such as effects from large oil spills or from large-
scale infrastructure. These effects also vary from the temporary to the
longer term. Some of the most detrimental effects of ol and gas activities
have been reduced through environmental laws and improved practices and
technology. Moreover, oil and gas operators have taken steps, in some cases
voluntarily, to reverse damages resulting from oil and gas activities.

Federal management and oversight of oil and gas activities varies widely
among refuges—some refuges take extensive measures, while others
exercise little control or enforcement. GAO found that this variation occurs
because of differences in authority to oversee private mineral rights and
because refuge managers lack enough guidance, resources, and training to
properly manage and oversee oil and gas activities. Greater attention to oil
and gas activities by the Fish and Wildlife Service would increase its
understanding of associated environmental effects and contribute to more
consistent use of practices and technologies that protect refuge resources.

National Wildlite Retuges with Oil and Gas Wells

[ Well status by refuge
i# Active wells (36)
{0 Only inactive wells {69)

Rt

Soutce: Framior Dala Services (data) and GAQ {analysis).

United States General Accounting Office

Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss our recent report on oil and gas activities
on national wildlife refuges, which we prepared at your request.? The National
Wildlife Refuge System is unique in that the 95 million acres of land in the system
are the only federal lands managed primarily for the benefit of wildlife, providing

1U.S. General Accounting Office, National Wildlife Refuges: Opportunities to Improve the
Management and Oversight of Oil and Gas Activities on Federal Lands, GAO-03-517
(Washington, D.C.: Aug. 28, 2003).
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habitat for native plants and animals, including endangered or threatened species,
as well as important way points for migrating species, such as ducks, cranes, and
eagles. While the federal government owns almost all of the surface lands in the
system, it does not, in many cases, own the subsurface mineral rights. Subject to
some restriction, owners of subsurface mineral rights have the legal authority to ex-
plore for mineral resources such as oil and gas and, if such resources are found, to
extract them. As you know, in our recent report, we (1) determined the nature and
full extent of oil and gas activities in the National Wildlife Refuge System, (2) iden-
tified environmental effects of oil and gas activities on refuge resources, and (3) as-
sessed the Fish and Wildlife Service’s management and oversight of these activities.

To obtain a more complete understanding of the extent of past and present oil and

gas activities within current wildlife refuge boundaries, we used National Geo-
graphic information databases to determine how many documented oil and gas wells
and transit pipelines were located within or immediately proximate to refuge bound-
aries. We also used Fish and Wildlife Service records to identify other evidence of
oil and gas activities. Premier Data Services, a firm with extensive experience in
computer-based geographic information systems and oil and gas leasing, aided our
data acquisition and analysis.

In summary, we found the following:

« About one-quarter (155 of 575) of all refuges have past or present oil and gas
activity, some dating to at least the 1920s. Activities range from exploration to
drilling and production to pipelines transiting refuge lands. One hundred five
refuges contain a total of 4,406 oil and gas wells—2,600 inactive wells and 1,806
active wells. The 1,806 wells, located at 36 refuges, produced oil and gas valued
at $880 million during the last 12-month reporting period, roughly 1 percent of
domestic production. In addition, oil and gas exploration has occurred at 44
refuges since 1994, and 1 or more active pipelines are present in at least 107
refuges, 35 of which do not have any other oil and gas activity.

« The Fish and Wildlife Service has not conducted any assessments of the cumu-
lative environmental effects of oil and gas activities on refuge resources. Avail-
able studies, anecdotal information, and our observations show that the envi-
ronmental effects of oil and gas activities and the associated construction, oper-
ation, and maintenance of the infrastructure on wildlife and habitat vary in se-
verity, duration, and visibility. For example, the environmental effects range
from infrequent small oil spills and minimal debris from abandoned infrastruc-
ture to large and chronic spills and large-scale industrial development. Some
damage, such as habitat loss from infrastructure development, may last indefi-
nitely, while other damage, such as wildlife disturbance from exploration, is of
shorter duration. While certain types of damages are readily visible, others,
such as changes in hydrology or habitat conditions, are more difficult to quan-
tify or to link solely to oil and gas activities. Over the years, new environmental
laws and industry practice and technology have reduced, but not eliminated,
some of the most detrimental effects of oil and gas activities. In addition, oil
and gas operators have taken steps, in some cases voluntarily, to reverse dam-
ages resulting from oil and gas activities, but operators have not consistently
taken such steps, and the adequacy of these steps is not known. The Fish and
Wildlife Service does not have a complete and accurate record of spills and
other damage resulting from refuge-based oil and gas activities, has conducted
few studies to quantify the extent of damage, and therefore does not know its
full extent or the steps needed to reverse it.

« Federal management and oversight of oil and gas activities varies widely among
refuges. Some refuges identify oil and gas activities and the risks they pose to
refuge resources, issue permits that direct operators to minimize the effect of
their activities on the refuge, monitor oil and gas activities with trained per-
sonnel, and charge mitigation fees or pursue legal remedies if damage occurs.
Other refuges have fewer or none of these controls in place. We identified two
primary reasons for this variation. First, the Fish and Wildlife Service’s legal
authority to require operators to obtain permits with conditions to protect
refuge resources varies considerably, depending upon the nature of the mineral
rights. Second, refuge managers lack sufficient guidance, resources, and train-
ing to properly manage and oversee oil and gas activities.

Background

Over the years, we and others have examined the effects on the refuge system
of secondary activities,?2 such as recreation, military activities, and oil and gas

2U.S. General Accounting Office, National Wildlife Refuges: Continuing Problems with
Incompatible Uses Calls for Bold Action, GAO/RCED-89-196 (Washington, D.C.: Sept. 8, 1989).
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activities—which include oil and gas exploration, drilling and production, and trans-
port. Exploring for oil and gas involves seismic mapping of the subsurface topog-
raphy. Seismic mapping requires surface disturbance, often involving small dyna-
mite charges placed in a series of holes, typically in patterned grids. Oil and gas
drilling and production often requires constructing, operating, and maintaining in-
dustrial infrastructure, including a network of access roads and canals, local pipe-
lines to connect well sites to production facilities and to dispose of drilling wastes,
and gravel pads to house the drilling and other equipment. In addition, production
may require storage tanks, separating facilities, and gas compressors. Finally, trans-
porting oil and gas to production facilities or to users generally requires transit
pipelines.

Department of the Interior regulations generally prohibit the leasing of federal
minerals underlying refuges.3 In addition, under the National Wildlife Refuge Sys-
tem Administration Act of 1966, as amended, the Fish and Wildlife Service (FWS)
is responsible for regulating all activities on refuges. The Act requires FWS to deter-
mine the compatibility of activities with the purposes of the particular refuge and
the mission of the refuge system and not allow those activities deemed incompat-
ible.4 FWS does not apply the compatibility requirement to the exercise of private
mineral rights on refuges. However, the activities of private mineral owners on
refuges are subject to a variety of other legal restrictions under federal law.5 For
example, the Endangered Species Act of 1973 prohibits the “take” of any endangered
or threatened species and provides for penalties for violations of the act; ¢ the Migra-
tory Bird Treaty Act prohibits killing, hunting, possessing, or selling migratory
birds, except in accordance with a permit;7 and the Clean Water Act prohibits dis-
charging oil and other harmful substances into waters of the United States and im-
poses liability for removal costs and damages resulting from a discharge.8 Also,
FWS regulations require that oil and gas activities be performed in a way that mini-
mizes the risk of damage to the land and wildlife and disturbance to the operation
of the refuge. The regulations also require that land affected be reclaimed after op-
erations have ceased.

One Quarter of Refuges Have Past or Present Oil and Gas Activities

At least one-quarter, or 155, of the 575 refuges (538 refuges and 37 wetland man-
agement districts) that constitute the National Wildlife Refuge System have past or
present oil and gas activities—exploration, drilling and production, transit pipelines,
or some combination of these (see table 1).10 Since 1994, FWS records show that
44 refuges have had some type of oil and gas exploration activities—geologic study,
survey, or seismic mapping. We also identified at least 107 refuges with transit
pipelines. These pipelines are almost exclusively buried, vary in size, and carry a
variety of products, including crude oil, refined petroleum products, and high-pres-
sure natural gas. Transit pipelines may also have associated storage facilities and
pumping stations, but data are not available to identify how many of these are on
refuges.

3Department of the Interior regulations allow leasing of federal minerals underlying refuges
in the state of Alaska and in cases where federal minerals are being drained by operations on
property adjacent to the refuge.

416 U.S.C. §§668dd(a), (d).

5State laws also may affect the conduct of oil and gas activities.

616 U.S.C. 881538, 1540. The term “take” means to harass, harm, pursue, hunt, shoot, wound,
kills, trap, capture, or collect. 16 U.S.C. §1532(19).

716 U.S.C. §703.

833 U.S.C. §1321(b).

950 C.F.R §29.32.

10This analysis does not include coordination areas, which are managed by states, or con-
servation easements, which are not owned by FWS.
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Table 1: Number of Refuges with Qil and Gas Activities, by FWS Region
Number of refuges, by category Unduplicated counts, by categary group
Exploration  Drilling and production  Active pipelines Exploration Exploration, drilling
{survey and  (active and inactive oil (transiting retfuge and/or drilling and preduction, and/or
FWS region seismic work)” and gas wells)" lands)® and production pipelines
1 (Pacific} 5 20 9 22 24
2 (Southwest) 10 22 24 22 29
3 (Great Lakes-
Big Rivers 1 10 14 10 19
4 (Southeast) 14 28 37 34 45
5 (Northeast) 1 4 6 4 6
6 (Mountain —
Prairie) 9 20 15 24 27
7 (Alaska) 4 1 2 4 5
Total 44 105 107 120 155

Sources: FWS, Premier Data Services, and Office of Pipeiine Safety.

*Based on GAQ’s analysis of refuge reporied data to FWS's Refuge Management Information
System, 1994-2001.

“"Based an GAQ's analysis of Premier Dala Services’ nationwide well database, January 2003.

“Based on GAO's analysis of the National Pipeline Mapping System and Refuge Managernent
Information System data, 1994-2001.

Over 4,400 oil and gas wells are located within 105 refuges. Although refuges with
oil and gas wells are present in every FWS region, they are more heavily con-
centrated near the Gulf Coast of the United States. About 4 out of 10 wells (41 per-
cent) located on refuges were known to be actively producing oil or gas or disposing
of produced water during the most recent 12-month reporting period, as of January
2003. Of the 105 refuges with oil and gas wells, 36 refuges have actively producing
wells. The remaining 2,600 wells did not produce oil, gas, or water during the last
12 months; many of these were plugged and abandoned or were dry holes. 11 During
the most recent 12-month reporting period, the 1,806 active wells produced 23.7 mil-
lion barrels of oil and 88,171 million cubic feet of natural gas, about 1.1 and 0.4
percent of total domestic oil and gas production, respectively. Based on 2001 average
prices, refuge-based production had an estimated total commercial value of $880
million.

Substantial oil and gas activities also occur outside but near refuge boundaries.
An additional 4,795 wells and 84 transit pipelines reside within one-half mile of
refuge boundaries. The 4,795 wells bound 123 refuges, 33 of which do not have any
resident oil and gas wells. The 84 pipelines border 42 different refuges. While FWS
does not own the land outside refuge boundaries, lands surrounding refuges may be
designated for future acquisition.

Overall Effects of Oil and Gas Activities Are Unknown, but Those Activities Have
Diminished Some Refuge System Resources

The overall environmental effects of oil and gas activities on refuge resources are
unknown because FWS has conducted few cumulative assessments and has no com-
prehensive data. Available studies, anecdotal information, and our observations
show that some refuge resources have been diminished to varying degrees by spills
of oil, gas, and brine12 and through the construction, operation, and maintenance
of the infrastructure necessary to extract oil and gas. The damage varies widely in
severity, duration, and visibility, ranging from infrequent small oil spills and indus-
trial debris with no known effect on wildlife, to large and chronic spills causing
wildlife deaths and long-term soil and water contamination. Some damage, such as
habitat loss because of infrastructure development and soil and water contamina-

11Wells that are plugged and abandoned are permanently sealed by cementing the well bore.
Improperly plugged wells can intrude on fresh water supplies or cause fires and seepage.
12Brine is water mixed with salts, other minerals, and oil.
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tion, may last indefinitely while other damage, such as wildlife disturbance during
seismic mapping, is of shorter duration. Also, while certain types of damage are
readily visible, others, such as groundwater contamination, changes in hydrology,
and reduced habitat quallty from infrastructure development are difficult to observe,
quantify, and associate directly with oil and gas activities. Finally, oil and gas ac-
tivities on refuges may hinder public access to parts of the refuge or FWS's ability
to manage or improve refuge habitat, such as by conducting prescribed burns or cre-
ating seasonal wetlands.

The 16 refuges we visited reported oil, gas, or brine spills, although the frequency
and effects of the spills varied widely. Oil and gas spills can injure or kill wildlife
by destroying the insulating capacity of feathers and fur, depleting oxygen available
in water, or exposing wildlife to toxic substances. Brine spills can be lethal to young
waterfowl, damage birds’ feathers, kill vegetation, and decrease nutrients in water.
Even small spills may contaminate soil and sediments if they occur frequently. For
instance, a study of Atchafalaya and Delta National Wildlife Refuges in Louisiana
found that oil contamination present near oil and gas facilities is lethal to most spe-
cies of wildlife, even though refuge staff were not aware of any large spills. 13

Constructing, operating, and maintaining the infrastructure necessary to produce
oil and gas can harm wildlife by reducing the quantity and quality of habitat. Infra-
structure development can reduce the quality of habitat through fragmentation,
which occurs when a network of roads, canals, and other infrastructure is con-
structed in previously undeveloped areas of a refuge. Fragmentation increases dis-
turbances from human activities, provides pathways for predators, and helps spread
nonnative plant species. For example, officials at Anahuac and McFaddin National
Wildlife Refuges in Texas said that disturbances from oil and gas activities are like-
ly significant and expressed concern that bird nesting may be disrupted. However,
no studies have been conducted at these refuges to determine the effect of these dis-
turbances. Infrastructure networks can also damage refuge habitat by changing the
hydrology of the refuge ecosystem, particularly in coastal areas. In addition, indus-
trial activities associated with extracting oil and gas have been found to contami-
nate wildlife refuges with toxic substances such as mercury and polychlorinated
biphenyls (PCBs). Mercury and PCBs were used in equipment such as compressors,
trar(\jsformers, and well production meters, although generally they are no longer
used.

New environmental laws and industry practice and technology have reduced, but
not eliminated, some of the most detrimental effects of oil and gas activities. For
example, Louisiana now generally prohibits using open pits to store production
wastes and brine in coastal areas and discharging brine into drainages or state wa-
ters. Also, improvements in technology may allow operators to avoid placing wells
in sensitive areas such as wetlands. However, oil and gas infrastructure continues
to diminish the availability of refuge habitat for wildlife, and spills of oil, gas, and
brine that damage fish and wildlife continue to occur. in addition, several refuge
managers reported that operators do not always comply with legal requirements or
follow best industry practices, such as constructing earthen barriers around tanks
to contain spills, covering tanks to protect wildlife, and removing pits that tempo-
rarily store fluids used during well maintenance.

Oil and gas operators have taken steps, in some cases voluntarily, to reverse dam-
ages resulting from oil and gas activities, but operators have not consistently taken
such steps, and the adequacy of these steps is not known. For example, an operator
at McFaddin National Wildlife Refuge removed a road and a well pad that had been
constructed to access a new well site and restored the marsh damaged by construc-
tion after the well was no longer needed. In contrast, in some cases, officials do not
know if remediation following spills is sufficient to protect refuge resources, particu-
larly for smaller oil spills or spills into wetlands.

FWS does not have a complete and accurate record of spills and other damage
resulting from refuge-based oil and gas activities, has conducted few studies to
quantify the extent of damage, and therefore does not know its full extent or the
steps needed to reverse it. The lack of information on the effects of oil and gas ac-
tivities on refuge wildlife hinders FWS'’s ability to identify and obtain appropriate
mitigation measures and to require responsible parties to address damages from
past activities. Lack of sufficient information has also hindered FWS's efforts to
identify all locations with past oil and gas activities and to require responsible par-
ties to address damages. FWS does not know the number or location of all aban-
doned wells and other oil and gas infrastructure or the threat of contamination they

13North Carolina State University, Department of Environmental and Molecular Toxicology,
Chemical Contamination at National Wildlife Refuges in the Lower Mississippi River Eco-
system, February 2001, for the U.S. Department of the Interior.
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pose and, therefore, its ability to require responsible parties to address damages is
limited. However, in cases where FWS has performed studies, the information has
proved valuable. For example, FWS funded a study at some refuges in Oklahoma
and Texas to inventory locations containing oil and gas infrastructure, to determine
if they were closed legally, and to document their present condition. FWS intends
to use this information to identify cleanup options with state and federal regulators.
If this effort is successful, FWS may conduct similar studies on other refuges.

FWS Management and Oversight of Oil and Gas Activities Varies Widely

FWS’s management and oversight of oil and gas activities varies widely among
refuges. Management control standards for federal agencies require federal agencies
to identify risks to their assets, provide guidance to mitigate these risks, and mon-
itor compliance. 14 For FWS, effectively managing oil and gas activities on refuges
would entail, at a minimum, identifying the extent of oil and gas activities and their
attendant rlsks developlng procedures to minimize damages by issuing permits
with conditions to protect refuge resources, and monitoring the activities with
trained staff to ensure compliance and accountablllty However, the 16 refuges we
visited varied widely in the extent to which these management practices occur.
Some refuges identify oil and gas activities and the risks they pose to refuge re-
sources, issue permits that direct operators to minimize the effect of their activities
on the refuge, monitor oil and gas activities with trained personnel, and charge miti-
gation fees or pursue legal remedies if damage occurs. For example, two refuges in
Louisiana collect mitigation fees from oil and gas operators that are then used to
pay for monitoring operator compliance with permits and state and federal laws. In
contrast, other refuges do not issue permits or collect fees, are not aware of the ex-
tent of oil and gas activities or the attendant risks to refuge resources, and provide
little management and oversight.

Management and oversight of oil and gas activities varies for two primary rea-
sons. First, FWS's legal authority to require oil and gas operators to obtain access
permits with conditions to protect refuge resources varies considerably depending
upon the nature of the mineral rights. For reserved mineral rights—cases where the
property owner retained the mineral rights when selling the land to the federal
government—FWS can require permits only if the property deed subjects the rights
to such requirements. For outstanding mineral rights—cases where the mineral
rights were separated from the surface lands before the government acquired the
property—FWS has not formally determined its position regarding its authority to
require access permits. However, we believe, based on statutory language and court
decisions, that FWS has the authority to require owners of outstanding mineral
rights to obtain permits. Second, refuge managers lack sufficient guidance, re-
sources, and training to properly monitor oil and gas operators. Current FWS guid-
ance regarding the management of oil and gas activities where there are private
mineral rights is unclear, according to refuge staff. Refuge staff said they also lack
sufficient resources to oversee oil and gas activities, which are substantial at some
refuges. Only three refuges in the system have staff dedicated full-time to moni-
toring these activities, and some refuge staff cite a lack of time as a reason for lim-
ited oversight. Staff also cite a lack of training as limiting their capability to oversee
oil and gas operators; FWS has offered only one oil- and gas-related workshop in
the last 10 years.

On a related management issue, FWS has not always thoroughly assessed prop-
erty for possible contamination from oil and gas activities prior to its acquisition,
even though FWS guidance requires an assessment of all possible contamination.
For example, FWS acquired one property that is contaminated from oil and gas ac-
tivities because staff did not adequately assess the subsurface property before ac-
quiring it. After acquiring the property, FWS found that large amounts of soil were
contaminated with oil. FWS has thus far spent $15,000, and a local conservation
group spent another $43,000, to address the contamination. We found that the guid-
ance and oversight provided to FWS regional and refuge personnel were not ade-
guate to ensure that the requirements were being met.

Conclusions

The National Wildlife Refuge System is a national asset established principally
for the conservation of wildlife and habitat. While federally owned mineral rights
underlying refuge lands are generally not available for oil and gas exploration and
production, that prohibition does not extend to the many private parties that own
mineral rights underlying refuge lands. The scale of these activities on refuges is

14U.S. General Accounting Office, Standards for Internal Control in the Federal Government,
GAO/AIMD-00-2131 (Washington, D.C.: Nov. 1999).
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such that some refuge resources have been diminished, although the extent is un-
known without additional study.

Some refuges have adopted practices—for example, developing data on the nature
and extent of activities and their effects on the refuge, overseeing oil and gas opera-
tors, and training refuge staff to better carry out their management and oversight
responsibilities—that limit the impact of these activities on refuge resources. If
these practices were implemented throughout the agency, they could provide better
assurance that environmental effects from oil and gas activities are minimized. In
particular, in some cases, refuges have issued permits that establish operating con-
ditions for oil and gas activities, giving the refuges greater control over these activi-
ties and protecting refuge resources before damage occurs. However, FWS does not
have a policy requiring owners of outstanding mineral rights to obtain a permit, al-
though we believe FWS has this authority, and FWS can require owners of reserved
mineral rights to obtain a permit if the property deed subjects the rights to such
requirements. Confirming or expanding FWS'’s authority to require reasonable per-
mit conditions and oversee oil and gas activities, including cases where mineral
rights have been reserved and the property deed does not already subject the rights
to permit requirements, would strengthen and provide greater consistency in FWS'’s
management and oversight. Such a step could be done without infringing on the
rights of private mineral owners. Finally, FWS’s land acquisition guidance is un-
clear and oversight is inadequate, thereby exposing the federal government to unex-
pected cleanup costs for properties acquired without adequately assessing contami-
nation from oil and gas activities.

In our report, we made several recommendations to improve the framework for
managing and overseeing oil and gas activities on national wildlife refuges, includ-
ing (1) collecting and maintaining better data on oil and gas activities and their en-
vironmental effects, and ensuring that staff resources, funding, and training are suf-
ficient and (2) determining FWS's existing authority over outstanding mineral
rights. We also recommended that the Secretary of the Interior, in coordination with
appropriate Administration officials, seek from Congress any necessary additional
authority over outstanding mineral rights, and over reserved mineral rights, to en-
sure that a consistent and reasonable set of regulatory and management controls
are in place for all oil and gas activities occurring on national wildlife refuges.

The Department of the Interior's response to our recommendations was mixed.
The department was silent on our recommendations that it should collect and main-
tain better data on oil and gas activities and their effects and that it should ensure
that staff are adequately trained to oversee oil and gas activities. Also, while the
department was silent on whether it should review FWS'’s authority to regulate out-
standing mineral rights, it raised procedural concerns about our recommendation
that it seek any necessary additional authority from Congress to regulate private
mineral rights. We continue to believe that our recommendation is warranted. In
light of the department’s opposition, we suggested that the Congress consider ex-
panding the FWS'’s authority to enable it to consistently regulate the surface activi-
ties of private mineral owners on refuges.

Thank you Mr. Chairman and Members of the Subcommittee. That concludes my
rp]repared statement. | would be pleased to respond to any questions that you may

ave.
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[Mr. Hill's response to questions submitted for the record
follows:]

GAO Response to Questions for the Record

Questions submitted by Representative Frank Pallone

1. The GAO reported that the Fish and Wildlife Service does not know
about all of the wells and other oil and gas activities that occur on its
refuges. This is a surprising revelation.

a. How complete is your account of the extent of the oil and gas ac-
tivities on refuges, and how did you develop your information?
How is this data useful?

Information we developed on the extent of oil and gas activities is more complete
than anything reported to date because it relies on comprehensive databases of well
and pipeline locations, whereas previous attempts had relied upon resident Fish and
Wildlife Service (FWS) staff to self-report the presence but not extent of activity.
To determine the number of wells residing on FWS lands, we contracted with Pre-
mier Data Services. Premier maintains a national well database based on state oil
and gas commission permit data, which includes geographic location information.
Premier plotted well locations against digital maps of refuges to determine how
many resided within and near refuges. In addition to obtaining information on the
location of oil and gas wells, we also obtained information on the status, type, and
amount of production of oil, gas, and water (brine) from each well. We eliminated
from the database permitted wells that were not drilled, while wells with any pro-
duction in the most recent reporting period we categorized as active; all other wells
we categorized as inactive. To identify pipelines transiting refuge lands, we relied
on the National Pipeline Mapping System (NPMS), which is maintained by the Of-
fice of Pipeline Safety in the Department of Transportation and on FWS’s Refuge
Management Information System (RMIS). We overlaid the NPMS data on the 138
refuges for which we had digital refuge boundary data because they also had wells
inside or just outside their boundaries. Additional refuges may contain transit pipe-
lines, but FWS did not have digital boundary data available to use in identifying
those pipelines. NPMS is based on data reported to the Office of Pipeline Safety by
pipeline owners. NPMS includes 99 percent of the nation’s hazardous liquids (in-
cluding oil and other petroleum products) pipelines and 61 percent of natural gas
pipelines in the United States.

Our data has been provided to FWS in its entirety and will be useful to national
and refuge level efforts to manage and oversee oil and gas activities, including iden-
tifying risks to refuge resources and seeking reclamation where damage has oc-
curred.

2. In your report, the GAO discussed the wells and pipelines that occur
outside of refuge boundaries. However, | am not sure what the purpose was
to include a reference to facilities that the Fish and Wildlife Service has
no direct authority to regulate.

a. Since the Fish and Wildlife Service does not have authority over
these activities, why did you think it was important to report
them?
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We identified and reported on the number of wells and pipelines within 1/2 mile
of refuge boundaries for two reasons. First, FWS needs to be aware of oil and gas
activities immediately surrounding its refuges, as contamination can migrate onto
refuges and affect refuge resources. Second, lands immediately surrounding refuges
are often targeted for future acquisition. Knowledge of oil and gas activities on these
lands is important to refuge planning and lands acquisition.

3. You assessed the environmental effects of oil and gas activities and the
Fish and Wildlife Service’'s management and oversight of oil and gas activi-
ties, in part, by visiting a select subset of refuges.

a. How and why did you select the refuges you visited?

We selected for physical inspection at least one refuge in each of FWS's seven re-
gions. In making these selections, we attempted to choose a cross section of refuges
considering the type and scale of oil and gas activities, range of environmental ef-
fects, and extent and type of management and oversight. In total, we visited 16
refuges containing 1,510 active and 2,695 total oil and gas wells, about 84 percent
and 61 percent, respectively, of all oil and gas wells we identified on refuges. At
each refuge visited, we asked the refuge manager to describe the effects of oil and
gas activities on the refuge, obtained any available studies of these effects, and vis-
ited locations of oil and gas activity selected by the refuge manager to represent a
range of effects.

b. In your opinion, is this sample representative of the problems
throughout the refuge system as a whole?

For the one-quarter of refuges with oil and gas activities, we believe it is rep-
resentative. In addition to the 16 refuges we visited, we contacted other refuges by
phone that reported similar issues.

4. According to the GAO report, the environmental effects of oil and gas
activities have been reduced due to the passage of new laws, improvements
in industry practices, and voluntary and ordered actions taken to restore
habitat damage that has occurred.

a. From your observations have these steps been successful in pro-
tecting refuge resources or are they simply a triage approach to
the problem?

We do not know to what extent each of these changes has contributed to reducing
the effects of oil and gas activities on refuges. In large part this is because FWS
does not have baseline information on refuges’ conditions prior to these changes in
laws and practices. We did, however, encounter evidence that changes in environ-
mental laws, changes in industry practice, and operator actions to reduce environ-
mental effects resulted in improvements at refuges that we visited. These measures
are by their very nature variable and not consistent across all refuges.

b. In this regard, how are protections for refuge resources under-
cut by State or local laws or regulations that are more permis-
sive of oil and gas activities?

Any state or local laws that might be more permissive than federal law of oil and
gas activities and that actually conflicted with federal requirements likely would be
deemed to be legally “preempted” by the federal requirements. Federal law pre-
empts state law when, among other things, state law conflicts with federal law to
the extent that it is impossible to comply with both state and federal law, or when
the state law is an obstacle to accomplishing the full purposes or objectives of the
federal law. Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248 (1984) (citations omit-
ted). Federal law generally does not preempt more stringent state or local laws,
however (assuming they do not conflict with the federal requirements); such laws
would apply in addition to the federal rules. For example, certain states require per-
mits for wells drilled by private mineral owners, and some states set plugging and
abandonment requirements for these private wells. Because FWS staff provide the
primary means of oversight over oil and gas activities on refuge lands, it is vital
that they be aware of state and local laws and coordinate with state and local au-
thorities to ensure appropriate protection of the refuge resources.

5. In your report, you state that in some cases oil and gas operators have
taken steps to reclaim sites once oil and gas activities are complete and fa-
cilities shut down.

a. From your observations, how effective are those actions in terms
of restoring environmental quality and ensuring public safety on
refuges?

In cases where reclamation has occurred, refuge managers are generally satisfied
with the results, although they did cite examples where some infrastructure was not
removed. Based on the few reclamation efforts that we observed, for example, at
McFaddin National Wildlife Refuge, the sites were restored to an extent that they
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were visually similar to surrounding areas, but it is unknown if contamination lin-
gers in these locations.

b. When do operators take those actions? Are there standard proce-
dural triggers that compel reclamation?

Reclamation may be triggered by federal regulations, state laws, and FWS per-
mits. 50 CFR 29.32 requires operators to reclaim refuge lands after their use. How-
ever, federal regulations are not specific as to when this will occur. Owners or oper-
ators may sell their leases to a new operator rather than undertake the expense of
reclaiming a site. Further, operators can claim that an idled site will be reopened
in the future. State regulators are responsible for ensuring that idled sites are prop-
erly abandoned and reclaimed if not producing but enforcement is often lacking.
Reclamation is also governed by state laws, which vary. For instance, Texas does
not require operators to remove all buried flowlines or access roads. Finally, where
FWS has authority to require operators to acquire permits, the permits may require
operators to take certain steps to reclaim the site. For instance, an FWS permit re-
quired an operator at McFaddin National Wildlife Refuge to reclaim any unproduc-
tive sites within 90 days. The operator removed a road and a well pad that they
constructed to access a new well site and restored the marsh damaged by construc-
tion.

c. Why is reclamation of abandoned oil and gas facilities and sites
not consistently applied across the Refuge System?

Abandoned oil and gas facilities are not consistently reclaimed for a variety of rea-
sons—for example, a lack of oversight and enforcement, potential for future use of
the site, refuge staff that may be uncertain of requirements, responsible parties that
can no longer be identified or held liable, and a lack of funds for state orphan well
plug and abandonment programs.

6. In the GAO report, you describe a wide range of management practices
and oversight of oil and gas activities at National Wildlife Refuges between
regions and between specific refuges within regions. This haphazard pat-
tern of management seems to demand some consistency.

a. From your observations, what are the main differences between
a well-managed refuge and a poorly managed refuge?

Well-managed refuges have identified the nature and extent of oil and gas activi-
ties on the refuge and have assessed the risks these activities pose to refuge re-
sources—at a minimum they have completed a Contaminant Assessment Process
study. Well-managed refuges have also adopted risk-reduction procedures, such as
issuing access permits with conditions to protect refuge resources, securing financial
assurance that reclamation will occur, and overseeing oil and gas operations with
trained and dedicated staff that are familiar with federal and state environmental
laws. Poorly managed refuges have followed few, if any, of these practices.

b. Would improved management and oversight of oil and gas activi-
ties reduce the negative effects on refuge resources caused by
these activities?

Undoubtedly, improved management and oversight would help reduce (but not
eliminate) the negative impacts of oil and gas activities. If the practices employed
by well-managed refuges cited in 6.a. were implemented throughout the agency,
they could provide better assurance that environmental effects from oil and gas
activities are minimized. In particular, if all refuges issued permits establishing
operating conditions for oil and gas activities, refuges would have greater control
over these activities and better protect refuge resources before damage occurs.

c. Because of the disparity among regions and between sites in how
they regulate oil and gas activities, do you believe that it
requires much closer coordination from the Department of the
Interior?

The National Wildlife Refuge System varies from other public lands managed by
other Interior agencies, because they are the only lands set aside specifically for con-
servation and management of fish, wildlife, and plant resources, and need to be
managed accordingly. Developing greater consistency of management and oversight
of oil and gas activities within the FWS will require more active leadership from
FWS's headquarters in setting policy and clarifying its authority to issue permits.
The FWS needs the support of the Department in seeking additional authority to
oversee and manage these activities.

7. You also identified uncertainties about the Fish and Wildlife Service’s
authority to require oil and gas operators to obtain a permit that would
specify actions needed to protect refuge resources.

a. Why is Fish and Wildlife Service’s authority to require permits
unclear?
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As explained in more detail in Appendix Il of our report, current legislation does
not explicitly state that FWS may require owners of private mineral rights to obtain
permits before conducting oil and gas activities. Rather, FWS’s permit authority
(which does not currently apply to all types of mineral rlghts) flows from its more
general authority over wildlife refuges. FWS can require private owners of ‘“re-
served” mineral rights—which are created when the property owner retains the
mineral rights at the time the surface property is transferred to the federal
government—to obtain a permit before exercising those rights only if the deed trans-
ferring surface ownership to the government contains language that subjects these
rights to permitting requirements. This limited authority over reserved rights is
based largely on a section of the Migratory Bird Conservation Act that makes these
rights subject to government regulation if the deed includes specific requirements,
such as permitting requirements, or states that the rights are subject to regulations
prescribed by the Department “from time to time.” 16 U.S.C. § 715e.

By contrast, we believe FWS can require all private owners of “outstanding” min-
eral rights—which are created when the mineral rights are separated from the sur-
face lands prior to the transfer of the surface property to the government (and are
thus owned by a third party)—to obtain a permit before exercising those rights. Al-
though current law does not explicitly state that FWS may require such permits,
language in the National Wildlife Refuge System Act, which governs FWS’s admin-
istration of wildlife refuges, is very similar to language in laws governing the
national parks and the national forests that has been held to authorize the National
Park Service and the United States Forest Service to require owners of private min-
eral rights on federal lands to obtain permits before exercising those rights. See
Dunn McCampbell Royalty Interest, Inc. v. National Park Service, 964 F. Supp.
1125 (S.D. Tex. 1995), aff'd on other grounds, 112 F.3d 1283 (5th Cir. 1997); Duncan
Energy Co. v. United States Forest Service, 50 F. 3d 584 (8th Cir. 995). By analogy,
we believe FWS could issue regulations under its existing statutory authority re-
quiring private oil and gas operators to obtain permits with appropriate conditions
for exploration and development of outstanding rights.

b. Would requiring such permits reduce the environmental effects
on refuges and improve the Service’s ability to manage and over-
see oil and gas activities?

If FWS could require permits for oil and gas activities at every refuge it would
undoubtedly reduce the environmental effects caused by those activities. Permitting
would allow FWS to add reasonable conditions to protect refuge resources—for ex-
ample, requiring that oil and gas operations avoid sensitive areas or seasons of the
year or operate their facility in a particular manner. The permit would also provide
FWS with a legal basis to conduct oversight activities and take enforcement action
if the operator was not complying with the permit's conditions.

Questions submitted by Representative Edward Markey

1. According to GAO report, “there are 2,600 inactive wells on refuges, in-
cluding an unknown number that have been abandoned, but not plugged,
and some sites also have unused tanks, flowlines, and debris that should
be removed (p. 29).” It also notes that the Anahuac National Wildlife Refuge
alone has an estimated cost of cleanup is [sic] $1.1 million. Can the GAO
estimate what the cleanup liability from oil and gas activities on refuges
is and how much of that the taxpayers might have to cover?

We cannot estimate the total cost of reclamation or how much may have to be
funded by taxpayers because there is no refuge system inventory of oil and gas in-
frastructure, the status of this infrastructure, or the parties responsible for reclama-
tion. Our accounting of oil and gas wells is a necessary first step, but FWS will need
to undertake a system-wide inventory of all oil and gas infrastructure, such as stor-
age tanks, pipelines, and well pads, and whether that equipment is still in use be-
fore any estimates of reclamation costs can be made. The FWS will then need to
identify responsible parties, where possible, and whether these parties are capable
of underwriting the cost of reclamation. FWS’s Region 2 has begun such a study,
visually inspecting and inventorying oil and gas infrastructure on refuges in that
region. At the time of our audit, the region was awaiting additional funds to com-
plete this study.

2. The GAO report concludes that nearly $900 million worth of oil and gas
was produced from national wildlife refuges in the last 12-month period for
which there is data. In contrast, the GAO report concludes that the Fish
and Wildlife Service lacks adequate funds to oversee oil and gas activities
on refuges. For example, very few refuges have staff assigned specifically
to oversee oil and gas activities, not all refuges have completed Contami-
nant Assessment Process studies, some refuges are tarnished with
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contaminated soils and waters with no funds for remediation, and a num-

ber of refuges are littered with rusty old oil and gas infrastructure with no

means of removing the structures.
If the Fish and Wildlife Service required special use permits for ac-
cess to outstanding mineral rights, as the GAO suggests it has au-
thority to do, it could in theory charge a fee for such permits. Even
one-half of one percent fee imposed on the value of oil and gas pro-
duced from refuges would raise more than $4 million a year, which
could go a long way towards improving Fish and Wildlife Service’s
ability to address the problems associated with oil and gas on
refuges. Are there impediments to assessing such fee?

There are limitations on FWS's current statutory authority to impose permit fees
and to use any fees it receives for administration of an oil and gas activity permit
program. Title V of the Independent Offices Appropriations Act, known as the IOAA
or the “User Charge Statute,” 31 U.S.C. §9701, authorizes agencies to charge a fee
for a service or thing of value provided by the agency to an identifiable beneficiary.
Under the I0AA, if FWS were to establish a permit requirement, it could charge
permittees an appropriate fee for its administration and oversight costs for oil and
gas permits. However, fees imposed under the authority of the IOAA may not ex-
ceed an agency's cost of rendering the service, and thus FWS could not impose a
fee based on the value of oil and gas produced from refuges. Moreover, absent spe-
cific legislation, fees collected under the authority of the IOAA must be deposited
in the Treasury as miscellaneous receipts. Because FWS currently has no such spe-
cific authority, it would not be able to retain fees collected under the I0AA. Office
of Management and Budget Circular No. A-25 sets out guidance for the executive
branch’s implementation of the IOAA.

3. Is there a legal mechanism for the FWS to be compensated for the loss
of habitat while operations are ongoing? For example, if an oil well con-
sumes 10 acres in its pad, road, and pipelines, can the FWS receive some
type of rental payment for the loss of use of that surface property? This
would be in addition to any guarantees provided to remove and clean up
infrastructure while operations are completed.

There is currently no clear basis in federal law for FWS to be compensated, in
the nature of a rental payment, for the loss of use of habitat (as opposed to obtain-
ing damages for certain injuries to the surface lands) for the period while an owner
of private mineral rights conducts oil and gas operations. Some state laws may pro-
vide a basis for such compensation, however. With respect to federal law, FWS'’s reg-
ulations require only that private mineral owners minimize interference with the
operation of the refuge and keep “[p]hysical occupancy” of the area in which explo-
ration, development, and production operations are conducted “to the minimum
space compatible with the conduct of efficient mineral operations.” 50 C.F.R. §29.32.
An operator who fails to comply with these requirements is subject to a fine and
or imprisonment, depending on the nature of the operator's actions. 16 U.S.C.
§668dd(f).

The same FWS regulation—which also requires oil and gas operators, “to the
greatest extent practicable, ... to conduct their operations “in such a manner as to
prevent damage, erosion, pollution, or contamination to the lands, waters, facilities
and vegetation of the area” provides that the regulation should not be applied in
a way that “contravene[s] or nullif[ies]” the rights of owners of mineral rights. This
clause reflects the general common law principle, discussed in Appendix 111 of our
report, that private mineral rights owners have the right to use the surface lands
in a manner that is reasonably necessary to explore and extract the underlying min-
erals, and that the remedy for the overlying landowner—here the United States—
in the event of contamination or other injury for activities beyond those “reasonably
necessary” would be a suit for monetary damages. See, e.g., Slaaten v. Cliff's
Drilling Co., 748 F.2d 1275, 1277 (8th Cir. 1984); United Geophysical Corp. v. Cul-
ver, 394 F.2d 393 (5th Cir. 1964); Flying Diamond Corp. v. Rust, 551 P.2d 509, 511
(Utah 1976); Guffey v. Stoud, 16 S.W.2d 527 (Tex. Comm. App. 1929).1

11t is unclear what, if any, impact the court’s November 18, 2003, decision in Mineral Policy
Center v. Norton, No. 01-00073 (HHK), D.D.C., might have on this FWS regulation. The Mineral
Policy Center court found that issuance of permits to mining operations that degrade or damage
public lands violates the Federal Land Policy and Management Act (FLPMA), which in turn
“vests the Secretary of the Interior with the authority and indeed the obligation to disapprove
of an otherwise permissible mining operation because the operation, though necessary for min-
ing, would unduly harm or degrade the public land.” However, the court upheld regulations
issued under FLPMA in 2001, finding that the regulations were not “manifestly contrary” to
FLPMA.
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By comparison, some states have enacted statutes that may provide a basis for
compensation for lost use of land due to oil and gas operations. For example, North
Dakota requires the mineral developer to compensate the surface owner (which, in
the case of a national wildlife refuge, is the United States) for the “lost use of sur-
face access.” N.D. Cent. Code §38-11.1-04. Thus, the federal government might have
a basis for recovering for the loss of use of habitat caused by private oil and gas
operations on a national wildlife refuge located in North Dakota.

4. What are the existing or potential legal opportunities to impose tax or
fee on oil and gas operations on refuges with private minerals to defray the
costs of oversight and management of these activities?

With respect to fees, as explained in response to question #2, if FWS establishes
a permit program for oil and gas activity on refuges, the IOAA would authorize
FWS to impose a fee on operators to cover the costs of administering and overseeing
the program. If Congress enacted legislation specifically allowing FWS to use these
fees to defray its costs, FWS could do so; otherwise, FWS would have to deposit the
fees into the Treasury as miscellaneous receipts. With respect to taxes, there is no
current statutory authority allowing taxation of oil and gas activities on refuges.
Congress would have to enact such legislation and designate the appropriation ac-
count to which those taxes should be credited.

Mr. GILCHREST. Thank you very much, Mr. Hill.
Mr. Smith.

STATEMENT OF DAVID P. SMITH, DEPUTY ASSISTANT SEC-
RETARY FOR FISH, WILDLIFE AND PARKS, DEPARTMENT OF
THE INTERIOR; ACCOMPANIED BY WILLIAM HARTWIG,
CHIEF OF NATIONAL WILDLIFE REFUGE SYSTEM, U.S. FISH
AND WILDLIFE SERVICE

Mr. SMITH. Thank you, Mr. Chairman.

Mr. Chairman and members of the Subcommittee, | am David P.
Smith, Deputy Assistant Secretary for Fish, Wildlife and Parks. |
am joined today by Mr. William Hartwig, who is Assistant Director
and Chief for Refuges in the Fish and Wildlife Service.

Thank you for this opportunity to provide the Department of In-
terior’'s views on the GAO report on oil and gas activities on units
of the National Wildlife Refuge System.

We take the recommendations contained in the report seriously.
However, they need to be viewed in the context of the overall situa-
tion with respect to oil and gas activities in the Refuge System.

We are in the process of developing a formal response to the re-
port, and we will provide this Subcommittee with a copy as soon
as it is finalized.

With the exception of refuge lands in Alaska, where the Federal
Government owns most of the subsurface mineral rights, the U.S.
Fish and Wildlife Service frequently owns only the surface rights
to lands within the National Wildlife Refuge System. Where pri-
vate interests own the mineral rights on those lands, it is their
right by law to have access to those minerals.

Historically, the reason for this division of ownership of the sur-
face estate and mineral estate is that, at the time of purchase, the
mineral estates are often either not for sale or prohibitively expen-
sive. In these cases, the surface estates were purchased independ-
ently from the mineral rights.

This same approach has been used by several major private con-
servation groups in an effort to purchase required through donation
valuable habitat that otherwise would be prohibitively expensive or
not for sale at all.
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This is not a new topic for Congress, the Department, or the Fish
and Wildlife Service. There were at least five hearings over poten-
tially incompatible uses on refuge lands in the 101st and 102nd
Congresses held by the former Committee on Merchant Marine and
Fisheries, the Committee on Government Reform, and the Senate
Committee on Environment and Public Works. There was also a
GAO report and a detailed evaluation of all uses of the Refuge Sys-
tem was conducted at that time by the Fish and Wildlife Service
and provided to these committees.

The nature and extent of oil and gas activities on refuges were
presented during these hearings and addressed in the evaluation,
along with a wide variety of other uses. At no point during this
process did the leadership of the Service or any of the committees
indicate oil and gas activities on refuges was a significant problem.

In addition, neither President Clinton’s Executive Order on man-
agement of refuges, nor the National Wildlife Refuge System Im-
provement Act of 1997, negotiated by the former Secretary of the
Interior and Members of Congress, contain any provisions which
address directly oil and gas activities on National Wildlife Refuges.

Departmental regulations adopted in the 1980s prohibit devel-
oping federally owned mineral resources, including oil and gas, on
National Wildlife Refuges outside of Alaska, except in the case to
prevent drainage. Oil and gas development in National Wildlife
Refuges today occurs under two scenarios: either as a result of pri-
vate ownership of mineral rights, in which case our ability to regu-
late oil and gas development may be limited, or in order to protect
against drainage of Federal oil and gas resources from activities on
adjacent lands, in which case oil and gas activity occurs under Fed-
eral lease and permit requirements, including conditions to ensure
habitat protection.

Similarly, with respect to pipelines, they are either present and
in place at the time the Service acquires the land, or they are con-
structed under permit from the Service following a compatibility
determination and under the terms and conditions the Service
deems appropriate for protection of refuge resources.

In neither case, the Service was aware of the presence of re-
tained oil and gas rights, or the pipeline at the time it acquired the
property and determined the potential benefits of including the
area and the natural resources therein within a National Wildlife
Refuge outweighed whatever impacts might result from the pres-
ence of that mineral right or pipeline.

The report offers several recommendations, which you have al-
ready heard from GAO. | would like to add the following observa-
tions.

Many of these lands have had oil and gas activities for decades,
in some cases dating back more than 70 years. This is not a new
issue. Instead, it is one that has been with us for many years. We
are not saying there are no problems. However, we believe the
Service is generally doing a good job in manning this longstanding
and complex issue.

We must all recognize that oil and gas exploration is only one of
the management issues we must address as we assess operational
needs across the entire Refuge System. President Bush has
requested substantial increases in funding each year.
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At the same time, we are addressing other very real threats to
our refuges. For example, the damage caused by invasive species
affects refuges from Alaska to the Caribbean, with over 80 percent
of refuges reporting problems with invasives. This is a problem
that Chairman Gilchrest is very familiar with and has been a great
partner to us on.

Although the Service to date has taken management actions in
an attempt to control nutria in black water and other places, as
well as other invasive species on over 300 separate refuges, we
need to do more. We believe we are able, under our existing au-
thorities, to effectively manage and oversee oil and gas develop-
ment activities on our National Wildlife Refuges. We will continue
to work to address all the challenges that our managers and refuge
resources face.

Mr. Chairman, this concludes my statement. | am happy to an-
swer any questions that you or other members of the Subcommittee
may have, and | would ask that my official statement be made part
of the official record.

Thank you.

Mr. GILCHREST. Without objection.

[The prepared statement of Mr. Smith follows:]

Statement of David P. Smith, Deputy Assistant Secretary for Fish and
Wildlife and Parks, U.S. Department of the Interior

Mr. Chairman and Members of the Subcommittee, | am David P. Smith, Deputy
Assistant Secretary for Fish and Wildlife and Parks. Thank you for the opportunity
to provide the Department of the Interior's (Department) views on the General Ac-
counting Office’s Final Report (Report) on the management and oversight of oil and
gas activities on units of the National Wildlife Refuge System (GAO-03-517). A copy
of the Report was provided to the Department on September 23, 2003.

The Administration takes the recommendations contained in the Report seriously.
My plan today is to provide you with some brief background material and offer some
initial responses to the Report’'s recommendations. In this regard, | should point out
that, pursuant to 31 U.S.C. 720 and Departmental policy, we are in the process of
developing a formal response to the Report which should provide a more detailed
look at how we plan to address GAO'’s recommendations. We will gladly provide the
Subcommittee with a copy of that response as soon as it is available.

Oil and Gas Activities and the National Wildlife Refuge System

With the exception of refuge lands in Alaska, where the federal government owns
most of the sub-surface mineral rights, in many cases, the U.S. Fish and Wildlife
Service (Service) owns only the surface rights to lands within the National Wildlife
Refuge System (NWRS). Where private interests own the sub-surface or mineral
rights on these lands, it is their right by law to access those minerals. The Adminis-
tration respects those rights in making management decisions and we have found
that most of the owners of these sub-surface rights work cooperatively with the
refuges.

Generally, the reason for this division of the surface and mineral estates is that
often the mineral rights are either not for sale or are prohibitively expensive at the
time the surface rights are purchased. In these cases, the surface rights are pur-
chased independently from the mineral rights. This same approach has been used
by several major private conservation groups, in part so they, too, can more easily
acquire lands that are deserving of protection.

Department regulations require “to the greatest extent practicable,” that “all ex-
ploration, development and production operations” be conducted in such a manner
as to “prevent damage, erosion, pollution, or contamination to the lands, waters, fa-
cilities, and vegetation of the area.” Further, “so far as practicable, such operations
must also be conducted without interference with the operation of the refuge or dis-
turbance to the wildlife thereon.” (50 C.F.R. Part 29.32.)

According to the GAO Report, 155 of the 575 units administered by the Service
have current or past oil and gas activities. The GAO found that, as of December
2002, there were 1,806 active wells on 36 refuges, with most of those wells
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concentrated on just 5 refuges, and mostly in the State of Louisiana. Sixty-nine
refuges contain an additional 2,600 inactive wells. The Report also notes that at
least one active pipeline is present over 107 units.

The Report cites information from the most recent 12-month reporting period
showing that the active wells are responsible for producing 23.7 million barrels of
oil and 88.2 million cubic feet of natural gas, about 1.1 and 0.4 percent of the Na-
tion’s domestic oil and gas production, respectively. In 2001 prices, refuge-based pro-
duction had an estimated commercial value of $880 million.

While this GAO Report has generated some interest, oil and gas activity on
national wildlife refuges is not a new topic for Congress, the Department, or the
Service.

During the 101st and 102nd Congresses, several hearings over existing and pos-
sibly incompatible uses of the refuge system were held in the former Committee on
Merchant Marine and Fisheries, the Committee on Government Reform, and the
Senate Committee on Environment and Public Works. This was accompanied by a
GAO Report, and a detailed evaluation of all uses of the Refuge System was con-
ducted by the Service and provided to the Committees. The nature and extent of
oil and gas activities on refuges were reported during those hearings and addressed
in the evaluation, along with a wide variety of other uses. At no point during this
process did prior Administrations or any of the Committees indicate this was a sig-
nificant problem.

In addition, there were no proposals or amendments offered about oil and gas ac-
tivity within the refuge system while the organic statute for the NW RS was being
debated in the 104th and 105th Congress, and neither the 1996 Executive Order No.
12996, relating to the management of refuges, nor the National Wildlife Refuge Sys-
tem Improvement Act of 1997, P. L. 105-57, which significantly amended the basic
NWRS authority, have any provisions on the issue.

This is most likely because Departmental regulations, found at 43 C.F.R. 3101.5-
1 and adopted in the 1980s, prohibit developing federal mineral resources, including
oil and gas, on national wildlife refuges outside of Alaska, except to prevent drain-
age. Development in Alaska is controlled by the Alaska National Interest Lands
Conservation Act (ANILCA).

Oil and gas development at national wildlife refuges today occurs under two sce-
narios. It is either as the result of private mineral rights retained prior to or at the
time the Service acquired the land, in which case our ability to regulate the oil and
gas development may be limited, or it occurs as the result of drainage of adjacent
federal oil and gas resources, in which case the development occurs under federal
lease and permit requirements, including conditions to ensure habitat protection. In
those cases where private rights are retained, we must allow these owners to access
their mineral rights, because otherwise we must purchase them at fair market
value. Neither prior Administrations nor Congress has proposed to spend the money
necessary to acquire these outstanding mineral rights.

A similar situation occurs with respect to pipelines; which were either present at
the time the Service acquired the land or they were constructed under permit from
the Service following a compatibility determination and with the terms and condi-
tions the Service determined was appropriate.

In the case of prior rights or pipelines, the Service was aware of the presence of
the retained oil and gas rights or of the pipeline at the time it acquired the prop-
erty, and determined that the potential benefits of including the area with a
National Wildlife Refuge outweighed whatever impacts might result from the pres-
ence of that right pipeline. Similarly, previous Administrations have testified that
the problems associated with oil and gas activities on refuges are generally not sig-
nificant enough to warrant the central collection of additional information related
to this issue.

GAO Findings and Recommendations

Generally, the GAO found that the Service had not assessed the cumulative envi-
ronmental impacts of oil and gas activities on refuges, and that, due to differences
in authority and lack of guidance, resources, and training, the Service’s manage-
ment and oversight of oil and gas activities varies from unit to unit.

The Report offers several recommendations, including that the Secretary direct
the Service to:

« Collect and maintain better data on the nature and extent of oil and gas activi-

ties and the effects of these activities on refuge resources;

« Determine the level of staffing necessary to oversee oil and gas operators and

seek adequate funding to meet those needs;

¢ Ensure adequate staff training; and
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« Provide staff guidance and oversight of the Service’'s land acquisition process to
ensure the identification of problems and potential clean up costs prior to acqui-
sition.

The Report also recommends that the Secretary direct the Service to work with
the Office of the Solicitor to determine the Service's existing authority to issue per-
mits and set reasonable conditions regarding outstanding mineral rights and report
to Congress on the results of that determination. Finally, the Report recommends
that the Administration seek any necessary additional legislative authority over
those rights, and over reserved mineral rights, so that it can apply a “consistent and
reasonable set” of controls over these activities on refuge lands.

The Department’s Initial Response

As stated above, we are currently in the process of developing our comprehensive
formal comments to the recommendations contained in the GAO Report, and will
provide the Subcommittee with a copy of that document as soon as it is available.
For purposes of this hearing, however, | offer the following observations.

It is important to note that many of these particular refuge lands have had oil
and gas activities for decades, in some cases dating back more than 70 years. GAO
recognized this in its report. This is not the manifestation of a new problem; in-
stead, it is an issue that has challenged us for many years. This is not to say that
there are no problems in the present. In general, however, we believe we are doing
well in our management of this longstanding and complex issue.

We are already taking steps to respond to the GAO’s recommendations. For exam-
ple, the Service is developing a handbook to address the management of oil and gas
activities on refuge lands. Once completed, we expect to provide training on these
issues in regions where oil and gas activities take place in refuges.

We are also committed to collecting better data on the impacts of oil and gas ac-
tivities on refuges. Furthermore, in instances where the Service has the authority
to permit this activity, we will find ways to strengthen the application of that au-
thority consistent with both state and federal law. Where the Service does not have
that authority, we will explore options with applicable state and federal regulators.
Finally, we will continue to work with owners of mineral rights underlying our
refuges in our ongoing efforts to build partnerships and minimize the adverse im-
pacts of these activities on fish and wildlife resources.

However, we must acknowledge that oil and gas exploration is only one NWRS
management issue that we, as resource managers, must consider as we continue to
address operations needs across the entire system. The President has requested sub-
stantial increases in funding in recent years to address priority operational needs
on our refuges. At the same time, we are addressing other very real threats to our
refuges. For example, the damage caused by invasive species affects refuges from
the State of Alaska to the Caribbean Sea. Invasive species have caused significant
declines of protected species and degraded millions of acres of refuge lands, waters,
and wetlands. The Service has taken management actions to control invasive spe-
cies on over 300 separate refuges.

Finally, we do not believe that additional legislative authority to address the man-
agement of oil and gas activities on refuges is necessary. Oil and gas development
technology has improved greatly over the past few decades. A substantial number
of the problems identified in the Report were caused by techniques that are no
longer used by industry, and impacts to the land often occurred before the land was
purchased and designated as a refuge. We believe that we are able, under our exist-
ing authorities, to effectively manage and oversee oil and gas development activities
on our national wildlife refuges.

Conclusion

We take seriously the recommendations contained in the Report, and will con-
tinue to work to address all of the challenges that our managers and our refuge re-
sources face.

Mr. Chairman, this concludes my statement. | am happy to answer any questions
that you or other Members of the Subcommittee might have.

[Mr. Smith's response to questions submitted for the record
follows:]
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Response to questions submitted for the record
by the U.S. Department of the Interior

Response to questions from The Honorable Frank Pallone

Pursuant to 31 USC 720, and Departmental Policy, the Department of the
Interior is in the process of developing a formal response to GAO’s report
which should provide a more detailed look at how it plans to address
GAO’s recommendations. We will gladly provide all Members of the Sub-
committee with a copy of that response as soon as it is available.

1. In its report, the GAO recommended that the Department of the Inte-
rior determine the Fish and Wildlife Service’s existing authority to issue
permits regarding outstanding mineral rights. The Department declined
GAO'’s request to determine its authority on this issue and did not respond
to this recommendation in its comments on the report.

a. Do you agree with GAO that the Department should determine
its existing authority on this issue?

b. Would not defining this authority be useful in improving the
Service’s management and oversight of oil and gas activities on
refuges?

Response: It is the Department’s position that the Service currently has adequate
authority and practices regarding the issuance of permits for exploration and devel-
opment of outstanding mineral rights. Where not restricted by deed, the Service will
continue to work with owners of mineral rights to allow development of private oil
and gas resources, in a manner consistent with refuge purposes. Clarification of ex-
isting authority will be provided to Service land managers through training and de-
velopment of a handbook on refuge oil and gas management. Moreover, as noted in
the Department’'s statement for this hearing, where we do not have authority, we
plan to explore options with applicable state and Federal regulators.

2. The GAO further recommended that the Fish and Wildlife Service seek
from the Congress any necessary additional authority to ensure that a con-
sistent and reasonable set of regulatory and management controls are in
place for all oil and gas activities occurring on national wildlife refuges.

Again, the Service did not respond to the substance of GAO’s rec-

ommendation in its written response.

a. Has the Service determined what additional authority it may
need to protect the public’s surface interest?

Response: The Administration is not seeking nor contemplating additional au-
thorities. Most of the oil and gas issues facing the Service today are predominantly
historic, having been incurred prior to the current level of technological advance-
ment in exploration and development practices by the industry.

3. The GAO reported that the Fish and Wildlife Service does not have ei-
ther a clear idea of the extent of oil and gas activities occurring on
national wildlife refuges or the environmental effects of those activities.

DOI also did not respond to GAO’s recommendation that the Service

should maintain better data on oil and gas activities on refuges and their
effects on refuges’ resources.

a. Why does not the Service have a better understanding of the ex-
tent and effects of oil and gas activities on refuges?

b. Do you think that the collection of this data is warranted in
order to protect the public resources entrusted to the Service’s
care and stewardship?

Response: Because of the limited extent of oil and gas activities on refuges, and
a desire to put our resources where they will have the greatest beneficial impact,
this has not been the highest priority for the bureau. However, the Service is com-
mitted to determining whether collecting better data on the impacts of oil and gas
activities on refuges is warranted based on its competing priorities, and if so, what
type of data would be justified.

4. It is my understanding that the GAO has made the database of oil and
gas activities it developed during its study available to the Fish and Wild-
life Service.

a. How does the Service plan to utilize, maintain, and update this
database?

b. How does the Service intend to disseminate this information to
the refuge managers and program specialists in the field?

Response: The Service will assemble a team to identify the specific types of oil
and gas related information that the Service should gather and to develop the asso-
ciated data gathering protocols and data management systems. Certainly, a review
of the GAO database will be useful in collecting this data. The team will establish
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a framework to ensure that such systems are developed, function properly and are
populated with valid information. The team will also develop a plan to ensure that
these data are available to refuge managers and other personnel involved with oil
and gas development on refuges.

5. The GAO report describes a range of environmental effects resulting
from oil and gas activities on national wildlife refuges. Reported impacts
include damages such as oil spills, habitat subsidence or fragmentation,
and groundwater contamination.

a. In your view, are these effects primarily the result of limitations

on the scope of the Service's authority to prevent damage to
refuge resources?

b. Or, are these impacts attributed more to insufficient manage-

ment and oversight by the Service?

Response: Most of the situations described in the GAO report are largely due to
past activities. Many of the particular refuge lands cited in the report have had oil
and gas activities for decades, and in some cases, dating back more than 70 years.
The GAO recognized this in its report. This is not the manifestation of a new prob-
lem; instead, it is an issue that has challenged the Service for many years based
on historical uses of refuge lands and outdated technology. This is not to say that
there are no problems in the present; however, in general the Service is doing well
in the management of this longstanding and complex issue, given the Service’s lim-
ited resources and competing priorities.

6. In its report, the GAO recommended that the Department of the Inte-
rior determine what level of staffing is necessary to adequately oversee oil
and gas activities.

In its comments, the Department questioned whether hiring additional
staff was the most cost-effective solution to this issue.

a. Is the Department taking any steps to determine its staffing

needs to address this deficiency?

b. What other options might the Department pursue in lieu of hir-

ing additional Federal personnel?

Response: An expected outcome of assembling a Service team to assess data col-
lection and management on refuges (see response to Q. 4) is a clearer picture of the
staffing needs required for overseeing refuge oil and gas activities. In addition, the
Service is developing a handbook and training to address the management of oil and
gas activities on refuge lands, which should make the field managers more pro-
ficient. We are also looking at the possibility of seeking authority to use damage
fees System-wide to hire contract staff to monitor refuge oil and gas operations and
ensure mitigation actions. In addition, in lieu of additional staff, increased training
and more accessible data and information may be options the Department pursues.

7. On a related note, the GAO reported that the Fish and Wildlife Service
is developing draft internal guidance to educate refuge staff regarding the
Service’s authority to require oil and gas operators to obtain permits.

It is my understanding, however, that this guidance had not been ap-
proved by the political leadership within the Department.

a. What is the status of this guidance?

Response: The Service plans to have a draft of the handbook prepared by April
2004. We anticipate extensive review of the handbook within the Department, with
expected completion of the final handbook in December 2004.

8. It is my understanding that the Department of the Interior agreed with
GAO that the Fish and Wildlife Service should improve its acquisition pol-
icy and guidance to prevent the Federal government from acquiring con-
taminated property and assuming associated cleanup costs.

The GAO also reported that numerous wells and pipelines are located
adjacent to refuge property, in some cases on property designated for fu-
ture acquisition by FWS.

a. What steps does the Department plan on taking to address this

issue and what is the time line for those actions?

Response: There has been clear policy issued by both the Department (Real Prop-
erty Pre-acquisition Environmental Site Assessment, DM Part 602, Chapter 2) and
the Service (Pre-acquisition Environmental Site Assessments, 341 FW 3). It is the
Service's policy to “minimize the potential liability” and “identify potential haz-
ardous substance-related threats to fish and wildlife and their habitats and other
environmental problems prior to real property acquisition” (341 FW 3.3). The train-
ing course “Land Environmental Site Assessment-Level | Procedures” emphasizes
that identifying potential hazardous substance-related threats includes an evalua-
tion of potential watershed, airshed, and subsurface contaminants that might affect
natural resources. Although the existing policies are sound, they can be further
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improved. Therefore, the Service will review and, where necessary, revise its Envi-
ronmental Site Assessment policy. Due to the extensive internal and external re-
views that are required for policies, we anticipate that the final revision will be com-
pleted early in 2005. In the interim, the Service will issue a Director's Order re-
affirming the importance of conducting thorough Environmental Site Assessments
for all sites, including properties with oil and gas activities.

9. The recent GAO Report is not the first study to conclude that oil and
gas activity is causing damage to National Wildlife Refuges. Previous re-
ports dating back two decades from the GAO, the Fish and Wildlife Service,
Department of the Interior, and various federally appointed “blue ribbon”
committees also found problems associated with oil and gas activities in or
near refuges.

Yet, it appears from reviewing the recent GAO report that the Fish and
Wildlife Service still has not taken this problem seriously. There is still
confusion about the extent of the agency’s authority to regulate oil and gas
activity on refuges. There is still inadequate oversight of these activities.
There remains great inconsistency between refuges in the response to
spills and other problems. No national policy on collecting fees from opera-
tors to cover potential damages. Too little training of agency personnel to
handle issues associated with oil and gas on refuges.

GAO states, “The overall environmental effects of oil and gas activities
on refuges’ resources are unknown because FWS has conducted few cumu-
lative assessments and has no comprehensive data.”

a. Where has the Interior Department been for the last 20 years?

b. Why has the Department not taken this problem seriously and

acted on earlier recommendations?

Response: We take seriously the recommendations contained in the GAO report,
and will continue to work to address all of the challenges that our managers and
our refuge resources face. However, oil and gas exploration is a management issue
that only a comparatively small number of refuge managers must consider when
compared to all of the operational needs across the entire National Wildlife Refuge
System. The President has requested substantial increases in funding in recent
years to address priority operational needs on our refuges. At the same time, we
are addressing other very real threats across the entire Refuge System. For exam-
ple, the damage caused by invasive species affects refuges from the State of Alaska
to the Caribbean Sea. Invasive species have caused significant declines of protected
species and degraded millions of acres of refuge lands, waters, and wetlands.
Invasives are but one example. The Service must balance numerous threats to the
refuge system beyond just oil and gas activities with the resources available to the
agency.

10. The GAO states that both the National Park Service and the U.S. For-
est Service have adopted regulations that require mineral rights owners to
obtain permits before engaging in oil and gas activities on federal lands
they manage, but surprisingly, that the Fish and Wildlife Service does not.
GAO concludes Fish and Wildlife Service has ample legal authority to do
so but has chosen not to act.

a. Why has not the agency moved to adopt such regulations?

b. Will the agency in the near future look to initiate a rulemaking

process to develop such regulations?

Response: In instances where the Service has the authority to permit oil and gas
activity, the Service will continue to find ways to strengthen the application of that
authority consistent with both state and federal law. Where the Service does not
have that authority, options will be explored and coordinated with applicable state
and federal regulators. Finally, the Service will continue to work with owners of pri-
vate mineral rights underlying refuges to enhance ongoing efforts to build partner-
ships and minimize the adverse impacts of these activities on fish and wildlife re-
sources.

11. Can you please detail for me how many enforcement actions the Inte-
rior Department has taken against oil and gas activities that have harmed
fish, wildlife, and habitats on National Wildlife Refuges?

a. How many of these actions have resulted in financial settle-

ments, and of these settlements, what has been the total award
to the Federal Government?

b. By what procedures has the Fish and Wildlife Service retained

and spent these recovered funds?

c. How many acres of refuge habitat have been restored through

these actions?
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Response: This information is unavailable at this time as the Service does not
maintain a central repository for such data. This is a data field expected to be built
as the database on refuge oil and gas activities is developed (see response to ques-
tion number 4). In addition, the information referenced in our response to question
number 4 will be included in the Department’'s formal response to the GAO report.

12. The GAO pointed out that in the past, when the Fish and Wildlife
Service purchased new refuge lands it often did so without purchasing the
subsurface minerals, and in those cases, it often did not insist on restric-
tions on surface activities related to accessing these minerals.

a. Does Fish and Wildlife Service continue to purchase new refuge
lands without subsurface ownership?

b. If so, in these cases does the agency insist on restrictions on sur-
face operations as part of the deed? If not, why not?

Response: The Service does, at times, acquire new refuge lands without sub-
surface ownership. Various factors can contribute to such an acquisition. For exam-
ple, the subsurface rights may not be available, or the cost of the subsurface rights
might be prohibitive. Where applicable, the Service does include reasonable restric-
tions on surface operations in the deed; however, in the case of currently out-
standing mineral rights, the Service lacks the authority to impose deed restrictions.

13. If the Administration is so convinced that oil and gas drilling can be
done in an environmentally friendly way on national wildlife refuges, why
does it insist on essentially exempting these activities from the compat-
ibility test required under the National Wildlife Refuge System Administra-
tion Act?

Response: We do not exempt activities from the compatibility requirement. The
compatibility test of the National Wildlife Refuge System Administration Act is a
legal standard for determining whether an activity under the control of the Service
may be allowed within a National Wildlife Refuge.

Generally speaking, the purposes of individual refuges, as well as the System, are
wildlife conservation. Oil and gas activities are generally not compatible with those
purposes, which is why the Administration has not sought to open refuges generally
to leasing of Federal oil and gas resources as it seeks to increase domestic produc-
tion. As noted in my testimony, current oil and gas activities on National Wildlife
Refuges are either cases where Federal resources were leased prior to the compat-
ibility standard being enacted, private retained rights to which the compatibility
standard is not applicable, or cases where Federal resources are being drained from
adjacent private lands in which case development occurs under federal lease and
permit requirements and regulations, including conditions to ensure habitat protec-
tion, if there is no other way to protect the Federal economic interest in those as-
sets.

The situation at the Arctic National Wildlife Refuge is different, however. There
the Alaska National Interest Lands Conservation Act (ANILCA) required analysis
and recommendations from the Department of the Interior on whether a small por-
tion of the refuge should be opened to oil and gas leasing. This was action taken
by Congress in 1980. Congress also reserved to itself the right to decide whether
the leasing would occur.

If Congress were to decide to open that portion of the refuge to oil and gas activi-
ties, there would be no need for a compatibility determination. Such a decision
would be made in legislation signed into law.

I would also point out that if the Administration’s proposal for leasing at the Arc-
tic National Wildlife Refuge were enacted, it would have the most stringent environ-
mental standards ever applied to oil and gas activities. It is these environmental
standards that would protect the Refuge’s fish and wildlife resources for the dura-
tion of whatever activities were to occur.

Response to questions from The Honorable Edward Markey

Pursuant to 31 USC 720, and Departmental Policy, the Department of the
Interior is in the process of developing a formal response to GAO’s report
which should provide a more detailed look at how it plans to address
GAO’s recommendations. We will gladly provide all Members of the Sub-
committee with a copy of that response as soon as it is available.

1. According to GAO report, the Fish and Wildlife Service has only spent
$380 thousand from 1991 to 2002 on cleanup of 14 sites, with a further $100
thousand planned for 2003 to clean up 3 sites (p. 29). On the same page, it
also notes that the Anahuac National Wildlife Refuge alone has an esti-
mated cost of cleanup of $1.1 million, which is currently deferred until
Fiscal Year 2009. This suggests that there is a significant need for financial
resources to support clean up activities.
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How many of the 4,000 wells on refuges have known owners or respon-
sible parties? What federal and state guarantees are in place to ensure
proper clean up, both funding mechanisms, like bonding, and reclamation
standards?

The estimated clean up cost at Anahuac Refuge is very troubling. What
are the details of that site? Why isn’t the polluter paying? How many more
sites are estimated to cost over a million dollars to clean up?

Response: The Service does not maintain a central repository for information on
all the owners and responsible parties for oil and gas wells on refuges. This data
field will be built as part of a national database of refuge oil and gas activities that
is being developed. However, due to many wells being drilled prior to establishment
of some of our refuges, multiple ownership changes, bankruptcies, or abandonments,
clarifying ownership and identifying responsible parties often proves difficult. En-
forcement for clean up and restoration is often through existing Federal authorities,
including the Clean Water Act, the Oil Pollution Act, and the Resource Conservation
and Recovery Act, as well as through State law and regulatory compliance. Where
feasible, the Office of the Solicitor seeks payment for cleanup from a responsible
party. However, where there is no identifiable responsible party, the Service must
assume the cost of cleanup, which is why funding for those activities is limited.

This is the case at Anahuac National Wildlife Refuge (NWR) where old oil and
gas production facilities and wells were in place prior to refuge establishment. The
wells and operators at Anahuac NWR have changed hands from major production
companies to many individual small operators who are incapable of completing the
necessary restoration. When many of the oil fields were established there was little
Federal regulatory authority in effect. Current State law allows facilities to remain
in place until the entire field is no longer in production. The refuge is working with
each operator to restore individual sites as production shuts down. However, due to
the importance of the area to wintering waterfowl, benefits could be accrued to wild-
life on a larger scale should a more immediate and widespread clean up effort take
place that restored the functions of whole wetland ecosystems.

2. The Department of Interior had a panel review financial assurances of
mineral extraction on public lands. Apparently, their report is now with
Secretary Norton. What have they concluded about bonding for oil and gas
activities on wildlife refuges? When will Congress be able to review their
final report?

Response: The Department is in the process of reviewing financial assurances of
mineral extraction on public lands. The focus is primarily on Department lands with
federally-owned mineral rights, and will have limited reference to bonding for oil
and gas activities on wildlife refuges.

3. The GAO states that both the National Park Service and the U.S. For-
est Service have adopted regulations that require mineral rights owners to
obtain permits before engaging in oil and gas activities on federal lands
they manage, but that the Fish and Wildlife Service does not. GAO con-
cludes Fish and Wildlife Service has ample legal authority to do so but has
not. Why hasn’t the agency moved to adopt such regulations? Will it in the
future?

Response: In instances where the Service has the authority, the Service will con-
tinue to find ways to strengthen the application of that authority consistent with
both state and federal law. Where the Service does not have that authority, options
will be explored and coordinated with applicable state and federal regulators. Fi-
nally, the Service will continue to work with owners of private mineral rights under-
lying refuges to enhance ongoing efforts to build partnerships and minimize the ad-
verse impacts of these activities on fish and wildlife resources.

4. How many enforcement actions has the Interior Department taken
against oil and gas activities that have harmed fish, wildlife, and habitats
on national wildlife refuges?

Response: This information is unavailable at this time as the Service does not
maintain a central repository for such data. This is a data field expected to be cre-
ated as the database on refuge oil and gas activities is developed in the future. The
Service will assemble a team to identify the specific types of oil and gas related in-
formation that the Service should gather and to develop the associated data gath-
ering protocols and data management systems. The team will establish a framework
to ensure that such systems are developed, function properly and are populated with
valid information.

5. GAO pointed out that in the past, when Fish and Wildlife Service pur-
chased new refuge lands it often did so without purchasing the subsurface
minerals and in those cases, it often did not insist on restrictions on sur-
face activities related to accessing these minerals. Does Fish and Wildlife
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Service continue to purchase new refuge lands without subsurface owner-
ship? If so, in these cases does the agency insist on restrictions on surface
operations as part of the deed? If not, why not?

Response: The Service does, at times, acquire new refuge lands without sub-
surface ownership. Various factors can contribute to make such an acquisition. For
example, the subsurface rights may not be available, or the cost of the subsurface
rights might be prohibitive. Where applicable, the Service does include reasonable
restrictions on surface operations in the deed; however, in the case of currently out-
standing mineral rights, the Service lacks the authority to impose deed restrictions.

6. If the Administration is convinced that oil and gas drilling can be done
in an environmentally friendly way on national wildlife refuges, why does
it insist on exempting the activity from the compatibility test of the
National Wildlife Refuge System Administration Act?

Response: We do not exempt activities from the compatibility requirement. The
compatibility test of the National Wildlife Refuge System Administration Act is a
legal standard for determining whether an activity under the control of the Service
may be allowed within a National Wildlife Refuge.

Generally speaking, the purposes of individual refuges, as well as the System, are
wildlife conservation. Oil and gas activities are generally not compatible with those
purposes, which is why the Administration has not sought to open refuges generally
to leasing of Federal oil and gas resources as it seeks to increase domestic produc-
tion. As noted in my testimony, current oil and gas activities on National Wildlife
Refuges are either cases where Federal resources were leased prior to the compat-
ibility standard being enacted, private retained rights to which the compatibility
standard is not applicable, or cases where Federal resources are being drained from
adjacent private lands in which case development occurs under federal lease and
permit requirements and regulations, including conditions to ensure habitat protec-
tion, if there is no other way to protect the Federal economic interest in those as-
sets.

The situation at the Arctic National Wildlife Refuge is different, however. There
the Alaska National Interest Lands Conservation Act (ANILCA) required analysis
and recommendations from the Department of the Interior on whether a small por-
tion of the refuge should be opened to oil and gas leasing. This was action taken
by Congress in 1980. Congress also reserved to itself the right to decide whether
the leasing would occur.

If Congress were to decide to open that portion of the refuge to oil and gas activi-
ties, there would be no need for a compatibility determination. Such a decision
would be made in legislation signed into law.

I would also point out that if the Administration’s proposal for leasing at the Arc-
tic National Wildlife Refuge were enacted, it would have the most stringent environ-
mental standards ever applied to oil and gas activities. It is these environmental
standards that would protect the Refuge’s fish and wildlife resources for the dura-
tion of whatever activities were to occur.

7. Under the National Wildlife Refuge System Improvement Act, each
national wildlife refuge must periodically prepare a Comprehensive Con-
servation Plan. Among other things, the Act requires each plan to “identify
and describe significant problems that may adversely affect the popu-
lations and habitats of fish, wildlife, and plants and the actions necessary
to correct or mitigate the problems.”

a. Does Fish and Wildlife Service guidance on planning require
that spills, habitat removal, and other impacts from oil and gas
activity be identified in refuge plans?

b. Does Fish and Wildlife Service planning guidance suggest ac-
tions to correct or mitigate such problems, such as requiring
permits with stipulations or acquisition of mineral rights?

c. Have any Comprehensive Conservation Plans been completed for
refuges with oil and gas activity?

d. If so, have they identified oil and gas as problems and identified
actions to correct or mitigate the problems?

e. Have any refuges identified purchase of mineral rights as an ac-
tion to correct or mitigate the problem?

Response: In conducting refuge Comprehensive Conservation Plans (CCPs), all
refuge uses are identified and evaluated. Management authorities are delineated in
areas of mineral ownership, easements, joint management agreements, overlay
refuges and other cross jurisdictional responsibilities. To date, 22 of the 150 refuges
cited by the GAO as having oil and gas activity have completed their CCP. A CCP
for a refuge, however, does not usually designate specific mitigative measures for
oil and gas activities since corrective measures are usually tailored to individual
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disturbance actions. Guidance for managing oil and gas activities is found in the
Service manual chapters: Minerals and Mining (612 FW 1); and, Oil and Gas (612
FW 2). Further clarification of existing authority will be provided to Service land
managers through training and development of a handbook on refuge oil and gas
management during the next year.

The acquisition of minerals has been identified at some refuges for long-term sur-
face protection on or adjacent to the refuge. Proposed mineral rights acquisition may
or may not be part of the CCP process.

8. Figure 5 of the GAO report “shows an ongoing clean up of a relatively
small oil spill that occurred at Delta NWR in 2002.” Can the Fish and Wild-
life Service provide the following information about this specific spill and
cleanup effort:

The type and amount of the spill,

The spill response time (Did response start within 1 hour, 1 day
or one week?),

The duration of the spill, and

What type of FWS oversight was provided to ensure proper clean
up?

Response: The crude oil spill at Delta NWR was estimated to be less than 40 gal-
lons. The response time was immediate, as the spill occurred when production was
started again after shutdown of the field during two hurricane events in Fall 2002.
Workers were present when a new pump motor malfunctioned, spilling crude oil
within the ring levee at the storage facility. The clean-up required several weeks
to skim and mop up the oil from the accumulated flood waters within the ring levee.
The refuge had staff on-site to assess and monitor clean-up actions.

Mr. GILCHREST. | also ask unanimous consent that Mr. Markey
may sit on the dais for the rest of this hearing. Hearing no objec-
tion, so ordered.

Welcome, Ed. The Irishman from Massachusetts.

First of all, I want to thank you all for coming here to testify,
in what we would like to begin to gather from this hearing and fu-
ture discussions that we have.

Is there any authority that Fish and Wildlife needs that it does
not have now to specifically deal with the full range of oil and gas
and mineral extraction activities on Federal refuges, whether it's
an enhanced legislative statute that deals with reserved rights,
that deals with outstanding rights, that deals with similarities that
the Park Service or the Forest Service has with oil and gas extrac-
tion that the Fish and Wildlife Service doesn't have the authority
to do, that you can do in a regulatory way, or you may need to have
some legislation?

When we reviewed the GAO report, there were places around the
country that seemed to do extraordinarily well with managing oil
and gas activities. And when we looked at why they did it so well,
it was because they paid attention to it. There were staff on the
Refuge System that knew about these kinds of things, and they
worked well with those companies that were mining on those
refuges. But in areas where there was limited staff or no staff,
there seemed to be very little understanding as to what activities
were actually going on.

So that’'s the crux of this hearing. We want to make sure that
on every refuge there is a staff person, whether dedicated to that
particular operation, or as part of his role, he will understand
where all of the oil and activities are and what the permitting pro-
cedures are, and how they interact with all the other Federal regu-
lations, not the least of which is the Clean Water Act.

But this one short paragraph | would just like to read and then
ask Mr. Smith to respond. This is from the GAO report, page 32:
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“The refuges we examined varied in the extent to which they
identified risks, adopted procedures to minimize those risks, and
monitored oil and gas activities. First, some refuge staff did not
have complete information on the extent of oil and gas activities oc-
curring on their refuges. For example, at Deep Fork National Wild-
life Refuge—Deep Fork is in Oklahoma—refuge staff estimated
that there were 600 or more abandoned wells but knew the location
of very few of these wells. Further, as noted earlier, only 67 of the
155 refuges with oil and gas activities and 10 of the 16 refuges we
visited had completed the Containment Assessment Program, or
CAP studies, identifying the possible sources and types of contami-
nation on the refuges.”

“In contrast, the Kenai National Wildlife Refuge staff had de-
tailed information on oil and gas wells and activities on the refuge,
had completed an exhaustive CAP study, and was completing an
Environmental Impact Statement on the effects of oil and gas ac-
tivities.”

If you could respond to that rather significant difference in Fish
and Wildlife's understanding of the activities, comparing Alaska to
Oklahoma, and what we can do as a Congress to assist you in the
process to ensure that there is good management on all our
refuges.

Mr. Smith.

Mr. SMITH. A few observations, Mr. Chairman.

At this time, we are not contemplating, nor are we seeking, any
additional regulatory authority. | think the GAO audit and report
offer some good insights and suggestions. | think it makes the ob-
servation that many of these issues that our refuge managers face
are largely historic and a lot of them were either existing when the
refuge lands were purchased, or date back as many as 70 years
into the past.

One of the things that we're working on—I think the last time
the Fish and Wildlife Service held a meeting, or a workshop, on the
issue of oil and gas on refuges was as far back as 1991, during
President Bush 41’s tenure. What——

Mr. GILCHREST. Would you say, however, that there are some
areas where Fish and Wildlife works well to understand the con-
tainment problems, and in other areas they are lacking—Is it be-
cause Fish and Wildlife is lacking in sufficient funds, lacking in a
training program, lacking in staff to deal with these issues?

Because when | read through this report, it was basically replete
with certain places doing an extraordinarily good job—whether it
was Pennsylvania or some places in Louisiana, or Texas, or Cali-
fornia, or Alaska—but there were other areas—Some refuges in
some States do really well, and some refuges in the same States
don’t do very well at all.

Mr. SMITH. | think that's a good point. 1 think the men and
women of the Refuge System, the managers, on-the-ground people,
I am particular proud of them. I think they do more with less funds
and less resources than just about any other land management
agency. | think that is pride in the system and pride in our per-
sonnel.

One of the things we are developing is some guidance and a
workbook that can be provided to our refuge managers to help
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them with technical assistance in addressing oil and gas refuges.
One of the things we can do better is, where there is unevenness
from refuge to refuge, in both dealing with and working with oil
and gas operators on refuges, | think we can build in some consist-
ency.

There are refuge managers out there who have more experience,
who are more sophisticated, who are used to drilling—used to
working voluntarily with oil and gas operators sometimes, and
sometimes, if they have reserved mineral rights, working under a
permit structure.

There are some refuge managers who are newer to the issue,
who could benefit—who will, 1 think, benefit from a more com-
prehensive approach through the draft guidance document we are
working on internally, and also through some of the training pro-
grams we are in the process of designing with the help of the
National Conservation Training Center.

Mr. GILCHREST. | asked Ambassador Bremmer yesterday what
was the time frame for U.S. soldiers to rotate back to the States
and be replaced by lIraqi soldiers. He basically gave me a time
frame.

So is there some type of time frame you have for this training
program to be completed so that all refuges, where there is oil and
gas activity, the staff will have an environmental and a legal un-
derstanding of what their responsibilities are?

Mr. SMITH. I'm going to turn to Mr. Hartwig here to help me out
with the exact timing, since he and his staff been working most
diligently on this.

Mr. HARTWIG. Mr. Chairman, | believe we can do such a training
program, at least get the design done and have it ready for imple-
menting, as well as the start of a booklet to be able to guide activi-
ties for new refuge managers, within about a 6-month time period.

Mr. GILCHREST. | see. Thank you.

We will probably have another round or two. My time is up, so
I will yield now to Mr. Tauzin.

Mr. TAUZIN. Go ahead.

Mr. GILCHREST. Mr. Markey.

Mr. MARKEY. Thank you.

Mr. Hill, you have recommended that Congress ensure that the
Fish and Wildlife Service has legal authority to issue permits to
consistently regulate and oversee oil and gas operations on wildlife
refuges. My impression is that refuge managers, one, are under-
staffed, two, are confused about their authority, and three, do not
feel it is their job to regulate oil and gas activities.

If these three assumptions are correct, is it a matter of simply
clarifying authority, or must we place a higher priority on the
amount of resources allocated to this purpose?

Mr. HILL. I think it's a little bit of everything that you men-
tioned. Right now, there are varying interpretations and under-
standings of just what the authorities are out at the Refuge Sys-
tem. It's clear in terms of the reserve rights, that if the deed speci-
fies the Fish and Wildlife Service has some authority to issue per-
mits, that they can do that. If the deed is not specified, they do not
have authority to do that.
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With regard to the outstanding permits, the Department has not
taken a position on that. | think there is a lot of confusion out at
the refuges as to whether they have authority to exercise permit-
ting on outstanding rights or not.

Getting beyond that, there is inconsistency in the way this whole
thing is being implemented, in terms of there are not a lot of re-
sources, not a lot of expertise, there has not been a lot of training.
It is an awesome task to go through and identify the extent of ac-
tivities that are on these refuges.

To just let you know where the Department is right now, about
2 years ago we asked Fish and Wildlife to identify how many
refuges had oil and gas operations. They were only able to come up
with 77 of the refuges. That's less than half of what we are report-
ing now. So they really are behind the 8-ball on this, in terms of
identifying the types of activities that are going on out there. Once
they have identified these activities, then they have got to go
through those deeds and determine whether or not there is reserve
rights, outstanding rights, whether the deeds contain some type of
language that would allow them to permit. So it's going to be a big
job, and it will take some concerted effort and some priority on
their part and resources to do it.

Mr. MARKEY. Well, that's a blistering, scalding assessment actu-
ally.

According to the GAO report, the staff at the Sabine National
Wildlife Refuge drafted, in conjunction with headquarters staff,
more detailed national guidance on managing and overseeing oil
and gas activities. But the Fish and Wildlife Service has not ap-
proved this draft guidance.

Mr. Smith, why has this guidance not been approved?

Mr. SMITH. I’'m not sure. Who did you say drafted this?

Mr. MARKEY. The GAO. It's inside this report, the Sabine
National Wildlife Refuge.

Mr. SMITH. I'm a little confused, as far as which draft——

Mr. MARKEY. On page 38 of the report, if you could turn to that.
The staff at the refuge drafted, in conjunction with headquarters
staff, more detailed national guidance on managing and overseeing
oil and gas activities, but Fish and Wildlife has not approved this
draft guidance.

Mr. SMITH. OK. Now I'm square.

Chris Pease, who is the refuge manager at Sabine, actually has
been brought into the headquarters in D.C. He has been working
with us and he is one of the players who is actually working on
developing a national policy guidance and national reference man-
ual for refuge managers. So | have no doubt that a lot of this guid-
ance that was developed during his tenure at Sabine will be incor-
porated into a lot of the policy guidance manuals that will be pro-
vided to refuge managers, as well as the training.

Mr. MARKEY. When will that be completed? When will the
national guidance on management and oversight of oil and gas ac-
tivities in wildlife refuges be——

Mr. SMITH. We plan to have a draft ready to go within 6 months.

Mr. MARKEY. Six months. How long have you been working on
it?
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Mr. SMITH. Well, we have been working on this for several
months already. We have some of those draft ideas put together.
But we need to get those ideas surfaced within the different re-
gions and States that we're working with. We certainly want to
have those ideas run past the folks in the industry that we work
with hand in hand as well, to make sure we understand their ac-
tivities and they understand our responsibilities, and we come up
with a good understanding of both.

Mr. MARKEY. Mr. Smith, you don't believe that Fish and Wildlife
needs more authority to apply any new guidance to all refuges with
oil and gas activities?

Mr. SMITH. At this time, | don't think we need any more, and
we're not seeking any additional regulatory authority from Con-
gress. | think, right now, with regulatory authority, we have, by
virtue of reserve oil and gas rights, combined with the commitment
of our folks to work closely with industry, on a voluntary basis. |
think right now we have the resources that we need to try to move
forward.

Mr. MARKEY. Thank you, Mr. Chairman.

Mr. GILCHREST. Thank you, Mr. Markey.

Mr. Tauzin.

Mr. TAUZIN. Thank you, Mr. Chairman.

Let me say to my friend from Massachusetts, 1 know he has an
enormous interest in how well we do in oil and gas production in
Louisiana because his State consumes 65 times the energy it pro-
duces, according to the latest EIA statistics, while in Louisiana we
produce twice as much as we consume. A great deal of our re-
sources from these National Wildlife Reserves end up in his State,
to the benefit of his consumers.

I might add, by the way, that while Louisiana doesn't exact a
tax, because we are not permitted to from Federal lands, the State
of Massachusetts also enjoys enormous tax resources from those
natural gas and oil products that flow into Massachusetts. | know
he has a great interest in making sure we continue that process,
but to do it right.

Mr. MARKEY. Can | say, Mr. Chairman, that—

Mr. TAUZIN. I would be happy to yield to my friend.

Mr. MARKEY. Thank you.

Massachusetts produces 65 times the computers that Louisiana
does, but yet, we feel that you have a role as the Chairman over
telecommunications to have an opinion on how the computer and
telecommunications——

Mr. TAUZIN. | thank my friend. | report to him that we're 49th
in consumer use, and Massachusetts is not 49th in energy use, I'll
tell you that.

Let me also point out, as | pointed out before you got here, Mr.
Markey, that in the year 2000 Senator Breaux and I, representing
many of these refuges in our State, actually provided the money to
not only manage Sabine and other resources better, but actually to
make sure that money was provided to cover any mitigation of any
potential spills or damages. That hasn't been done elsewhere in
this country.

I might also point out that the entire debate in the 104th and
105th Congress, when the organic statute was passed for the
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National Wildlife Refuge System, not a single amendment was of-
fered by anyone, on this panel or otherwise, dealing with oil and
gas activities. In fact, you received a lot of comments on this report,
did you not? Any one of you.

Mr. HILL. We did receive comments from the Department of Inte-
rior, yes, we did.

Mr. TAUZIN. You did get commenters before you issued this re-
port. I'm reading a lot of statements of a lot of different com-
menters, right?

Mr. HILL. Our normal process would be to exist with people at
the refuges, the local officials that we have interviewed, and——

Mr. TAUZIN. I'm looking at an Interior document on the compat-
ibility. That kind of a process did require the solicitation of com-
ments, did it not?

Mr. SMITH. Correct. That was a public notice and comment proc-
ess in the development of the compatibility——

Mr. TAUZIN. And you get a lot of comments on those, don’'t you?

Mr. SMITH. We got a huge number of comments.

Mr. TAUZIN. A huge numbers of comments. I'm going to quote
from that report. On page 62462. Three commenters—three—sug-
gested that the definition of “activities”, economic activities, not in-
clude oil and gas leasing. Three, out of all this huge volume of com-
ments you got. To call this some sort of a blistering assessment of
how awful things are is a little strong, Mr. Markey.

Let me also point out—I think you made the case, but I'm not
sure it's well understood in common-law States. But in Louisiana,
where most of this activity occurs—I think it's a little different in
Texas, but in Louisiana there is a separate regime for surface
rights and oil and gas rights, is that not correct?

Mr. SMITH. That is absolutely correct.

Mr. TAUZIN. In fact, the ownership of the underground rights,
the oil and gas mineral rights, when exercised, can continue—as
long as exercised, can continue for as long as there is activity and
production in Louisiana law, is that not correct?

Mr. SMITH. That's my understanding, at least——

Mr. TAUZIN. No matter what you might want to do in the man-
agement of the rules, you might want to prescribe in your agency,
there are legal rights to the owners of those resources that you
simply can't trample, is that correct?

Mr. SMITH. That's correct.

Mr. TAUZIN. So really, the question of whether or not your agents
in these reserves would like to regulate those activities, very often
their ability to lease or control the leasing and exploration from the
standpoint of permitting is simply governed by State law dealing
with the oil and gas and mineral rights owned by the previous
owner before surface title was passed to the U.S. Government, is
that correct?

Mr. SMITH. That's correct, in the case of nonreserve oil and gas,
absolutely.

Mr. TAUZIN. Right. What you can do, however, is to organize and
manage those activities. That's what you were talking about, work-
ing with the industries who do produce these resources for the
owners of them, to manage them in a way that you obviously
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prevent any damage or activities that would harm the surface envi-
ronments of those reserves, is that correct?

Mr. SMITH. That's correct.

Mr. TAUZIN. Now, | want to point out and ask you a question.
In 1991, during the previous first Bush Administration, there was
training and workshops on managing private oil and gas operations
in refuges, is that correct, in 1991?

Mr. SMITH. That's correct.

Mr. TAUZIN. And now, under this Bush Administration, you're ac-
tually developing a handbook, classroom training for managers on
this subject, and you are moving forward with new national guide-
lines to your managers, is that correct?

Mr. SMITH. That is correct.

Mr. TAUZIN. Was anything done during the 8 years intervening,
the Clinton years?

Mr. SMITH. Not to my knowledge. We will—

Mr. TAUZIN. | don’t think so, either. So here’'s the record. The
record is that during the first Bush Administration good attention
was paid to this, and during this Administration, you're paying a
lot more attention to it.

In the last several years, those of us who represent the great
State of Louisiana, that produces these resources from our lands
and water bottoms for the benefit of people who live in other great
States of our Nation, we saw to it that legislation was adopted to
help provide the money to do this. But nowhere else in the record
is there any effort, in the statutes that were adopted to create the
management systems for our wildlife refuges, nowhere else has
there been an effort, by anyone else, to amend the statutes or to
restrict or to give you guidance in this area.

On the contrary, on the contrary, those of us who live in the
State where most of this is occurring, who have been paying the
most attention to it, in Texas and Louisiana where most of it oc-
curs—and | have to throw in Alaska—have been the most active
in making sure that our States have policies that protect the land
and the water and the resources on those refuges.

Do you know why? Because it's our land. It's our homes. It hap-
pens there is Federal land located in our States. They are the land
and water bottoms that are so precious to us in Louisiana. That's
why, Mr. Markey. We have cared very carefully about it, while oth-
ers have not.

So while | appreciate all the new interest and concern that you
and others share in it—and | hope you will join us in helping to
maintain those reserves—I hope in the process, as | said before you
got here, | hope in the learning curve process you come to learn,
as we have, that you can compatibly engineer plans and processes
that allow the compatible uses of these lands for these purposes,
under the legal rights of the owners of these resources, and at the
same time produce valuable resources for our country and protect
the natural wildlife systems in which these activities occur, in such
a way that 1 day you might even agree that it could occur in that
little tiny, less than on one-hundredth of a percent of the Alaskan
National Wildlife Reserve that was dedicated to these multiple
uses.

I thank you, Mr. Chairman.
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Mr. GILCHREST. Thank you, Mr. Tauzin.

Mr. Smith, you said that within 6 months there will be a hand-
book, a guidebook, some guidance to refuge managers, to be able
to deal with I'm assuming the full range of oil and gas activity on
their refuge, so there will be a clear understanding of end guidance
as to what their authority is as far as managing those refuges that
have either ongoing oil and gas activities or where there were oil
and gas activities and where to locate the wells. So that's about a
6-month time frame, the guidance.

I'm assuming that if we hold a hearing, or when we hold a hear-
ing in April, that we will sit here and have a copy of the guidance
book before us.

Now, the reason I'm asking and the reason we're holding this
hearing is because, if we look at certain places around the country,
as has already been stated, whether it's in Sabine, Louisiana, or
Kenai, Alaska, or other places, the management of those facilities
is done extremely well because of the individual that is there, and
that individual's interest in where all of either the abandoned wells
are located, where all the oil infrastructure is located, where all the
spills may have occurred, and where State law and Federal law
helps to clean up those spills, and it's done exceedingly well.

But apparently, in the GAO report there is other places where
it's not done very well at all, where the abandoned oil wells are not
known. They're not known if they're on the refuge, not known if
theywere on the refuge, where they're located, the infrastructure is
not known, the abandoned oil tanks are not known. So some places
do very well and some places do very poorly.

This is the crux, the ability to balance the refuge as far as the
integrity of the ecosystem is concerned with mineral extraction.
Some places do it well, some places don't do it so well.

Mr. TAUZIN. Would my friend yield?

Mr. GILCHREST. Mr. Tauzin.

Mr. TAUZIN. Just a quick comment. It's interesting. We want to
know everything we can about those abandoned wells, but some of
you are opposed to any kind of national inventory of what is avail-
able in this country in the Energy bill. But if you would yield to
me for a second, I would like to ask a technical question.

Mr. GILCHREST. Sure.

Mr. TAUZIN. Mr. Hill, the GAO report on page 14 states that 24.5
trillion cubic feet were produced domestically onshore in 2001——

Mr. GILCHREST. What page was that on?

Mr. TAUZIN. On page 14. And then you use that figure to cal-
culate that only four-tenths of 1 percent of gas comes from Wildlife
Refuges. But, in fact, according to the EIA, we consume only 23
TCF domestically, with about 15 percent of that coming from Can-
ada and about 5 TCF coming from the offshore.

My understanding is that that's a technical error in the report.
If it is, if you disagree with it, might we have a discussion on that
at some point and make sure the report is accurate in this record?
It seems to conflict with the EIA numbers is what I'm saying.

Mr. AUSSENDORF. The figure in this report is based on 2001, and
it was from an Energy Information Agency document. | can send
you that document.
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Mr. TAUZIN. | wish you would, because our information is to the
contrary. We have different figures. If you're correct, fine. But if
you're not, obviously we would like to correct that. Thank you, sir.

Mr. GILCHREST. The other part, Mr. Smith, and maybe Mr. Hill
can make a recommendation and Mr. Smith can state whether this
would be in some type of guidance book or whether or not it actu-
ally needs to be dealt with. That is the apparent confusion between
reserved rights and outstanding rights and what the role of Fish
and Wildlife is in those two areas.

Do you need some clarification for the difference in reserved and
outstanding rights? Do you feel it is already clear at this point so
no further work needs to be done on it?

Mr. SMITH. At this time, | think we actually have a very clear
concept of reserved and our rights under reserved. | think it's al-
ways been the general feel and the general opinion of the Depart-
ment that, with regard to oil and gas rights owned by third parties,
which are not reserved, we really don’'t have any, under the law,
any regulatory authority over those.

As to State law, most States recognize mineral estates as domi-
nate estates and, as such, they have a property right of access and
development.

Mr. GILCHREST. So you don't have a clear understanding of your
authority over outstanding rights?

Mr. SMITH. | think the general opinion of the Department has al-
ways been, legally, we don’'t have the authority to regulate those
activities by Federal permit.

Mr. GILCHREST. So you have a clear understanding of out-
standing rights right now?

Mr. SMITH. I think we have a fairly clear understanding, yes.

Mr. GILCHREST. Would you agree with that, Mr. Hill?

Mr. HILL. No, I wouldn't. In fact, during the course of the audit,
we specifically asked the Interior's Solicitors Office for an opinion
on this. The response we got was that the Solicitors Office had not
made an opinion on this, nor did they plan to make an opinion on
this. So we think this is something that really needs to be clarified.

Furthermore, our assessment of that authority shows that, based
on authorities given to the Park Service and the Forest Service
under very similar circumstances, we believe they do have such au-
thority.

Mr. GILCHREST. So you're saying the Fish and Wildlife Service,
right now, has the same authority that the Park Service has for
outstanding rights?

Mr. HILL. That is our interpretation. But here again, we would
encourage the Department of Interior to render an opinion on this.

Mr. GILCHREST. What is the authority?

Mr. HILL. The authority would allow them to do permitting au-
thority over outstanding mineral right holders.

Mr. GILCHREST. Mr. Smith, right now you feel you have no au-
thority?

Mr. SMITH. That has generally been, for years and years and
years, the interpretation of the Department of Interior.

Mr. GILCHREST. Is that's the opinion of the Department of Inte-
rior, Mr. Hill, you're saying the Solicitor said he didn't want to
render an opinion?
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Mr. HILL. We have not seen a formal opinion from the Solicitor’s
Office. I would encourage the witness, if they have such an opinion,
to produce it. Because during the course of our audit, they did not
produce such a document.

Mr. GILCHREST. Is there such a document, Mr. Smith?

Mr. SMITH. To my knowledge, there has never been a formal So-
licitor's opinion requested because of the general approach and gen-
eral opinion of the Department. We have always felt like, absent
that—at least over the past few years, we have felt, absent such
direct regulatory authority, we have the ability to work with
States, under State law and under State rules and regulations, and
to work with oil and gas producers and mineral rights owners on
a voluntary, cooperative basis to get the same results.

Mr. GILCHREST. So you don't see the need to have the same au-
thority that the Park Service has?

Mr. SMITH. At this time, we don't see the need. In fact, | think
we would run afoul of some of the purposes of the National Wildlife
Refuge protecting habitat because of chilling effects on the ability
to secure high quality habitat by people who are unwilling to either
sell their property or by making it prohibitively expensive to secure
some of that surface habitat.

Mr. GILCHREST. We will probably ask this question in April
again, to see where we are, as we review some more of the informa-
tion ourselves. But that will be one of the questions we will ask,
along with the guidance book on this process.

I will yield again to the gentleman from Massachusetts, Mr. Mar-
key.
Mr. MARKEY. Mr. Smith, | am interested in how generous the
Administration is being in the case of buying out the mineral rights
on three refuges in Florida for $120 million.

What other refuges might be eligible for this method of freeing
the Fish and Wildlife Service of having to manage oil and gas per-
mits that are incompatible with refuges?

Mr. SMITH. I'm not aware of us buying out any oil and gas rights
on any refuges in Florida. The Administration has moved to pur-
chase mineral rights underlying Big Cypress National Preserve,
which is a unit of the National Park Service in Florida.

Mr. MARKEY. On May 29th, 2002, the Bush Administration an-
nounced that the National Park Service would buy privately held
mineral rights on three Florida wildlife refuges: the Florida Pan-
ther National Wildlife Refuge, Ten Thousand Islands National
Wildlife Refuge, and Big Cypress National Preserve.

You're not familiar with them?

Mr. SMITH. | am familiar with that. What that is is the National
Park Service buying out one family’s interest, the Collier family’'s
interest underlying mineral rights in the Big Cypress National Pre-
serve, which is a unit of the Park Service, as well as neighboring
two, actually neighboring wildlife refuges.

Mr. MARKEY. How many other refuge areas in the country might
be eligible for this?

Mr. SMITH. | think we would have to look at that on a case-by-
case basis. I think, in order to buy out all of the mineral interest
in all the areas in the Refuge System, would cost billions and bil-
lions of dollars. One of the things that——
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Mr. MARKEY. No, I know that. I'm just saying there is a prece-
dent set here. Have you looked at any other place?

Mr. SMITH. One of the goals in that acquisition was part of the
Administration’s commitment to the Florida Everglades restoration
project.

Mr. MARKEY. Right. And have you looked at any other place in
the country?

Mr. SMITH. We are willing to look at those on a case-by-case
basis, working closely with Congress——

Mr. MARKEY. Is it just a Florida-specific program? Is it Ever-
glades-specific, or are there other refuges that you might look at
that could benefit from the same—In other words, what is so spe-
cial about Florida? There’'s 49 other States. Why just Florida for
such a program?

Mr. SMITH. Congress made a commitment under the comprehen-
sive Everglades restoration program to—

Mr. MARKEY. No, I know that. But we have made a commitment
to many other places in America as well. I'm just wondering why
Florida is singled out and the other 49 States are not?

Mr. SMITH. There was a need, under the Administration’s com-
mitment, to Everglades restoration at the time, to purchase those
oil and gas rights as part of the whole Everglades restoration plan.

We certainly are not foreclosing ourselves to buying out any
other oil and gas rights in any other part of the country. Working
closely with Congress on priorities, 1 don't think, absent working
closely with Congress and the Appropriations Committee, are able
to run around the country with a blank check, per se, and——

Mr. MARKEY. I'm not looking for a blank check. I'm just trying
to figure out what the policy is.

You're arguing here that the Administration policy basically was
that it would be necessary to make this $120 million expenditure
in order to protect the Everglades. So the conclusion that | think
is obvious to reach is that there is some danger as a result in hav-
ing drilling near a refuge.

So, my question is, what is so special about the Everglades that
you would spend $120 million in order to protect it against an ac-
tivity which you don’t believe is benign, you believe this is dan-
gerous activity, and as a result, $120 million is expended.

Why wouldn't it be dangerous in other areas as well? Why is it
dangerous to the Everglades but not dangerous in 49 other States?

Mr. SMITH. We had a unique situation in the Everglades, where
Congress has committed a lot of money to the Everglades restora-
tion.

We also had another very important element there, which was
willing sellers who were interested and approached us in selling
out their mineral rights, which in a lot of other places we don't
have that necessary part of the puzzle. Those pieces of the puzzle
came together, and at the time it made a whole lot of sense.

In other areas, we would be more than happy to work with Con-
gress and the appropriators on areas that are important, where
there is restoration programs or other programs going on, where
there are also willing sellers, to explore those, where there are rea-
sonable opportunities for a reasonable price to——

Mr. MARKEY. | understand that.
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I guess the point is that, if you offered me $120 million, then I'm
a willing seller. You offer me $20 million, I'm not a willing seller.
In Florida, the Bush Administration went as high as it took in
order to get this job done, in order to protect the Everglades.

My argument would be that there are many other States that
have areas that are just as important as the Everglades to those
States, and to our Nation’s heritage. And yet, there is this huge ex-
ception that you've carved out for this one area.

But again, you see, you have made the point. You have made the
point as to this activity, that this drilling activity is not benign.
Otherwise, you wouldn't have spent $120 million. You wouldn’t
have spent it.

The precedent has been set in Florida. Either it was based upon
an actual assessment that the activity is not benign, or it was
based upon the short-term political needs of the President’s broth-
er, which the President says is absolutely not true. I think he's an
honest man on this issue. So that's the case.

Then why shouldn’'t we be looking at all the other areas in the
country in the same way, and why don’'t you have an inventory of
all of those places that reflect the same kind of metric that you es-
tablished in the Everglades?

Mr. SMITH. A couple of points. One, | think the resource that was
at issue, front and center, in the Big Cypress acquisition was one
of park resources. The refuge portions of that | think were really
incidental to that sale.

Two, under Federal law, we are required to pay fair market
value for any property rights that we purchase from even willing
sellers. So we are unable to entice sellers into becoming willing
sellers by overpaying it, so to speak.

Mr. MARKEY. | understand that, although you know that there
are many people who are questioning whether or not you may have
overpaid for this in the 2002 election cycle.

Again, | guess the point that is made so clearly by the Ever-
glades incident is that this property that is a refuge is, in fact,
something that this Administration, at least in Florida, believes is
something that should be protected.

Mr. GILCHREST. We have three votes coming up, so that means
we probably won't come back.

Mr. MARKEY. We will not.

Mr. GILCHREST. Seven minutes now, which means we’ll be gone
for half an hour. If you have a number of questions, Mr. Markey
and want to return—

Mr. MARKEY. Can | have just one final question?

Mr. GILCHREST. | guess you have 60 seconds.

Mr. MARKEY. OK, 60 seconds.

Should we be trying to raise the level of management and over-
sight on all refuges to the level that Mr. Tauzin mentioned, the
practices that Mr. Tauzin mentioned in his opening statement?

Mr. SMITH. One of the things that the States of Louisiana and
Texas and their delegations did for us a few years ago is allowed,
as part of Appropriations Committee language, allowed for remedi-
ation money collected as a result of refuge damage to stay on those
refuges and go back toward the remediation of those damages, as
opposed to going into the general treasury. That has helped a lot.
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One of the things we're trying to do is take a look at what our
successes have been, and where we have good managers out there
and good programs, and incorporate them into training materials
and a guidebook for managers and policy guidance for managers.

I think the GAO report is something we have taken very seri-
ously. It has been a help to us and in their recommendations. |
think we have the tools out there, and | think we're prepared and
committed toward addressing this challenge as we face——

Mr. MARKEY. Let me just go to Mr. Hill quickly because my time
is running out.

Mr. Hill, did your staff find that the practices Mr. Tauzin men-
tioned in his opening statement to be the exception of the rule on
the refuges that you visited?

Mr. HILL. I would say it was inconsistent. It varied from refuge
to refuge. It really depended upon the attention that the refuge
managers were paying to the issue.

Let me caveat all this by saying there are very few staff at these
refuges. In a lot of instances, there is only two or three people in
charge of managing tens of thousands of acres. These people are
dealing with lots of issues, and we really commend the people that
are running these refuges. They are working hard and they're very
dedicated. They are experts in their field.

It's just an overwhelming task, what they have to do, and if you
look at it from that standpoint, yes, there is a lack of resources
here. More resources, more attention, more guidance, more train-
ing, a lot of things are needed if you're going to address this issue.

Mr. MARKEY. It sounds like what he was talking about was the
exception, not the rule.

Mr. Chairman, | thank you so much for having this hearing. |
thank our witnesses.

Could I make a motion that the members on our side be allowed
to submit follow-up questions to the witnesses?

Mr. GILCHREST. Without objection.

Mr. MARKEY. Thank you.

Mr. GILCHREST. Mr. Markey, we will have a hearing in April to
follow up on some of the recommendations. One of the other things
we'll be looking for in that second hearing is to see if we can re-
solve the differences between, for example, the CAP study in Kenai
National Wildlife Refuge that listed over 330 known oil spills and
provided the ability to resolve that contamination, and the dif-
ference we've been talking about all the way through here in the
Deep Fork National Wildlife Refuge. The CAP study said there was
no problem with the 360 wells and some of the spills, even though
their own comprehensive conservation study recommended that
they do deal with those oil spills.

We know all you guys are all working hard. We appreciate the
GAO report. It gives us a great deal of insight. We appreciate the
work that you are doing, Mr. Smith, and we look forward to seeing
you in April. Thank you very much.

The hearing is adjourned.

[Whereupon, at 10:42 a.m., the Subcommittee adjourned.]

[A statement submitted for the record by Jim Waltman, Director
of Refuges and Wildlife, The Wilderness Society, follows:]
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Statement of Jim Waltman, Director of Refuges and Wildlife,
The Wilderness Society

The General Accounting Office’s recent report (“National Wildlife Refuges: Oppor-
tunities to Improve the Management and Oversight of Oil and Gas Activities on
Federal Lands”) confirms the findings of earlier federal reports that oil and gas ac-
tivity has caused serious damage on many of the national wildlife refuges where it
has occurred. According to the report, oil and gas activity on national wildlife
refuges has spilled hundreds of thousands of gallons of crude oil, caused mercury
and PCB contamination, killed wildlife and thousands of fish, destroyed and frag-
mented thousands of acres of habitat, produced millions of gallons of brine, and
caused long-term soil and water contamination.

The GAO also confirmed earlier reports that found that the U.S. Fish and Wildlife
Service is generally unaware of the extent of oil and gas activity on national wildlife
refuges and portrayed the agency as poorly informed of the damages oil and gas ac-
tivity has caused on refuges. According to the report, “The Fish and Wildlife Service
has not conducted any assessments of the cumulative environmental effects of oil
and gas activities on refuge resources.”

In addition, the report concluded that the agency is unable to consistently regu-
late oil and gas activities within the National Wildlife Refuge System. According to
the report, “refuge managers lack sufficient guidance, resources, and training to
properly monitor oil and gas operators.”

The GAO concludes that the Fish and Wildlife Service must improve management
of oil and gas activities on refuges by collecting better data; improving training,
oversight and land acquisition practices; and strengthening permitting authority
through Congressional action.

The GAO report is not the first study to conclude that oil and gas activity is caus-
ing damage to national wildlife refuges or that the Fish and Wildlife Service lacks
comprehensive information on the location and effects of oil and gas activities in the
National Wildlife Refuge System. Previous federally sponsored reports dating back
two decades have identified problems associated with oil and gas activities in or
near refuges.

Examples of previous reports include:

Secondary Uses Occurring on National Wildlife Refuges, 1990

According to this report from the U.S. Fish and Wildlife Service, 63 percent of all
refuge managers reported that at least one “harmful” activity occurred on the
refuges they managed. The report identified 30 wildlife refuges at which the refuge
manager indicated that oil/gas extraction “adversely affect[ed] the ability to con-
serve or manage in accordance with the refuge goals and objectives.” Examples in-
cluded Kern National Wildlife Refuge (California) where the activity caused “habitat
destruction, wildlife disturbance, endangered species take threat.” According to the
report, oil and gas activity caused “surface and habitat impacts and disturbance to
wildlife including whooping cranes” at Aransas NWR (Texas) and “tremendous vege-
tative loss, increases erosion, nesting losses during the nesting season” at Breton
NWR (Louisiana).

Continuing Problems with Incompatible Uses Call for Bold Action, 1989

According to this study from the General Accounting Office, refuge managers re-
ported that at least one harmful use was occurring on 59 percent of the refuges.
The GAO highlighted gas production at D’Arbonne NWR (Louisiana) as one of 16
particularly harmful activities in the Refuge System. According to the report “Salt
water contamination from gas production continues to erode the habitat's capability
to support wildlife.... Natural gas production has destroyed wildlife habitat through
soil and water contamination by brine.”

Contaminant Issues of Concern: National Wildlife Refuges, 1986

This report from the U.S. Fish and Wildlife Service identified 78 “contaminant
issues of concern” on 85 refuges. The report determined that at the Kenai Refuge
(Alaska), “oil and gas spills from various oil companies have been occurring for ap-
proximately 25 years. Also, humerous spills of substances used in oil field produc-
tion and subsequently discharged into drill mud reserve pits may have affected local
water supplies. These substances may represent sources of possible chronic and
acute problems impacting fish and wildlife resources.”

Economic Uses of the National Wildlife Refuge System Unlikely to Increase
Significantly, 1984.

In this General Accounting Office report, “GAO found that Fish and Wildlife
Service has very little data on the nature and extent of ongoing oil and gas
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operations on wildlife refuges. As a result, FWS cannot assess their impacts or judge
the likely effects of increased development.” The GAO found that “oil operations
have sometimes caused serious damage to refuges” and that “the most frequent type
of damage reported was habitat disturbance.” “At Delta NWR in Louisiana, for ex-
ample, the refuge is experiencing significant marsh loss and intrusion of salt water
into fresh water ponds. Canals from oil industry operations have contributed to this
deterioration.”

Fish and Wildlife Service Resource Problems, 1983

This report from the U.S. Fish and Wildlife Service identified 146 national wildlife
refuges where oil spills and 97 refuges where oil and gas extraction were “currently
causing, or have the potential to cause, significant damage to Fish and Wildlife
Service-managed natural resources or physical facilities.” The findings were based
on information submitted by refuge managers, wildlife biologists, and other refuge
employees.

The new report makes it very clear that the Interior Department and U.S. Fish
and Wildlife Service have failed to respond adequately to address what they have
known for decades to be a very real problem. It is unfortunate that the GAO has
again found significant problems associated with oil and gas activity on national
wildlife refuges.

The vast majority of oil and gas activity that occurs on national wildlife refuges
is related to extraction of private mineral rights that the federal government does
not own and to which it cannot deny access. However, in its recent report the GAO
concluded that the Fish and Wildlife Service does have certain authority to regulate
this use so as to protect refuge wildlife and habitats but is not making use of this
authority. Unlike the National Park Service and U.S. Forest Service, Fish and Wild-
life Service regulations do not require owners of mineral rights to obtain permits
that contain protective conditions before engaging in oil and gas activities on the
federal lands that it manages. Congress should take action to affirm the Fish and
Wildlife Service's authority to require permits of oil and gas operators—and condi-
tions to protect fish and wildlife—where private parties own and hold rights to de-
velop oil and gas beneath refuge lands.

Finally, the GAO report provides a preview of the kinds of environmental damage
that could be expected at the Arctic National Wildlife Refuge if Congress authorizes
oil drilling in that pristine refuge in northeastern Alaska. Congress should take
cardef_LilI_note of this report and continue to resist proposals to open the Arctic Refuge
to drilling.
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